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SUPREME COURT OF MICHIGAN. 


MORLEY 
vs, 
LIVERPOOL & LONDON & GLOBE INS. CO.* 


The Circuit Court Rule, Mich., 104, permits an abstract of the policy instead 
of the policy itself or afull copy, and proof must be made in the same 
way as if the declaration had set forth the policy in full. 

An agreement to arbitrate the damages to goods waives any other arbitration 
and award provided for by the policy. 

Revocation by the insured of such agreement to arbitrate, and sale of the 
goods by him, ne es him of his right to sue upon the policy. 

Silence of the company’s adjuster does not constitute acquiescence in such 
revocation. 

But a delay of two months, followed by a demand by the insurer for an ex- 
amination of the insured under oath, waives the above forfeiture. 

Adoption by the insured of the arbitrator’s schedule of values and damages 
binds him in the absence of fraud or mistake. 

The burden of proof is upon the party who alleges fraud to make the same 
clearly and satisfactorily appear to the jury. 

When a jury find for a less amount than the least awarded by two appraise- 
ments put before them for their choice, their finding will be set aside. 
They are bound to adopt one or the other. 


*Decision rendered, April 17, 1891. 
VOL. XX.—37. 
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Action by George W. Morley against the Liverpool & London & 
Globe Insurance Company, on a policy of insurance. Circuit 
Court Rule Mich., No. 104, provides that “in order to avoid need- 
less prolixity, inasmuch as policies of insurance are generally issued 
upon printed forms, of the contents of which the companies issu- 
ing them are fully advised, it shall not be necessary hereafter, in 
declaring upon such policies, to set forth specifically any more than 
the date and amount of the policy, the premiums paid or to be paid, 
the property or risk insured, and the loss; and upon the trial proofs 
may be made in the same way as if the declaration had set forth 
the policy in full.” 


Wisyer & Draper, for Appellant. 
Wit G. Gaae, for Appellee. 
Grant, J. 

Plaintiff's assignor, Joseph M. Lenhoff, was engaged in the cloth- 
ing business in East Saginaw in February, 1887. His stock was 
insured to the amount of $13,000 in seven companies, of which the 
defendant was one, having a policy of $2,000. A fire occurred in 
the store February 19th, resulting in a total destruction of part of 
the stock, and damage to the rest. Among the provisions of this 
policy are the following: “ All fraud or attempt at fraud, by false 
swearing or otherwise, shall cause a forfeiture of all claims on this 
company under this policy.” ‘ When property is damaged, the 
assured shall forthwith cause it to be put in order, assorting and 
arranging the various articles according to their kinds, separat- 
ing the damaged from the undamaged, and shall cause an inventory 
to be made and furnished to the company of the whole, naming 
the quantity, quality, and cost of each article. The amount of 
sound value, and of the loss or damage, shall be determined by 
agreement between the company and the assured; but if at any 
time differences shall arise as to the amount of any loss or damage, 
or as to any question, matter, or thing concerning or arising out 
of this insurance, every such difference shall, at the written request 
of either party, be submitted, at equal expense of the parties, to 
competent snd impartial persons, one to be chosen by each party, 
and the two so chosen shall select an umpire to act with them in 
case of their disagreement; and the award, in writing, of any two 
of them shall be binding and conclusive as to the amount of such 
loss or damage, or as to any question, matter, or thing so sub- 
mitted, but shall not decide the liability of this company; and 
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until such proofs, declarations and certificates are produced, and 
examinations and appraisals permitted, the less shall not be pay- 
able. There can be no abandonment to the company of the 
property insured, but the company reserve the right to take the 
whole, or any part thereof, at its appraised value; and, provided 
further, that it shall be optional with the company to repair, re- 
build, replace, or restore the property lost or damaged within a 
reasonable time, giving notice of their intention so to do within 
thirty days after the receipt of the proofs herein required.” “The 
assured shall, if required, submit to an examination or examina- 
tions under oath by any person appointed by the company.” “It 
is furthermore expressly provided and mutually agreed that no 
suit or action against this company for the recovery of any claim 
by virtue of this policy shall be sustainable in any court of law or 
chancery until after an award ‘shall have been obtained fixing the 
amount of such claim in the manner above provided.” ‘lwo days 
after the fire the adjusters for the several companies met to in- 
vestigate the loss. Being unable to agree, the adjusters made oral 
requests for arbitration. To this Lenhoff assented, and March 8th 
an agreement for submission was duly executed by him and the 
companies interested. The parties agreed upon were Carl Heaven- 
rich and Fred Osborn, with one James C. Mercer as umpire in case - 
of their disagreement. This agreement had the following clause : 
“Tt is understood and agreed that the appraisers are not to take 
into account or to consider the question of merchandise totally 
consumed.” On the same day the appraisers accepted and quali- 
fied by taking the proper oath. They completed their work on the 
10th, and agreed without any intervention of the umpire. The 
award was written out and ready for signatures on March 10th. 
Mr. Osborn signed the award; Mr. Heavenrich, under the direction 
of Lenhoff, refused to sign. They found the value of the goods 
before the fire to be $5,890.88, and the damage to be $4,858.11. 
This did not include the goods totally destroyed. On the same 
day plaintiffs assignor, under the advice of his counsel, revoked 
the arbitration in writing, in which he said to the defendant and 
the other insurance companies: “I have elected, and do hereby 
elect, to cancel, annul, and revoke the same, and I decline to pro- 
ceed with or be bound thereby.” The reason for this revocation 
as given by his attorney upon the trial was that the agreement for 
arbitration did not embrace the whole controversy, but involved 
only the damage to the goods injured, and not the damage resulting 
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from those totally destroyed. Nostich reason, however, was given 
to the defendant, and no request was then made by Lenhoff for any 
such submission. March 17th Lenhoff submitted his proofs of loss 
to the defendant. April 2d defendant wrote Lerhoff, notify- 
ing him that the proofs were insufficient, and not in accord- 
ance with the terms of the policy. May 2d Lenhoff submitted his 
second proofs of loss duly verified, in which he adopted, item by 
item, the valuation agreed upon by the arbitrators. Immediately 
after serving his notice of revocation upon the companies, he pro- 
cured an appraisal to be made by two men, and proceeded at once 
to sell the goods, all of which he sold before July 4th. May 18th de- 
fendant, by letter, notified Lenhoff that he was required to submit 
to an examination under oath by Mr. C.S. Draper, at his office in East 
Saginaw, on, May 25th, touching his loss by fire, and the liability of 
defendant under its policy. Lenhoff appeared, and submitted to 
such examination. August 6th Lenhoff wrote defendant as follows: 


Liverpool & Lendon & Globe Insurance Company: 

Gentlemen:—On May 25th last, at your request and that of other compan- 
ies which have written upon my stock, I submitted to an examination, and 
produced before the agents and attorneys who conducted the same for the 
insurance companies such of my books and papers as were called for. At the 
conclusion of that examination I wasinformed by your attorney that an early 
answer would be given me as to the course the several companies proposed to 
pursue, since which time I have heard nothing from you. For the purpose of 
arriving ata speedy settlement of my claim, I hereby offer to submit the 
question of my loss and damage under your policy number 996 to arbitration, 
and I request that said arbitration be entered into pursuant to the terms and 
conditions of said policy. Please favor me with an early reply, and oblige, 

Yours truly, J. M. LENHOFF. 


To this letter defendant replied as follows: 

East Saginaw, Mich., August 17, ’87. 
J. M. Lenhoff, Esq.: 

Dear Sir.—In reply to your offer to the several insurance companies having 
policies on your stock of clothing, etc., recently destroyed by fire, to arbitrate 
the question of liability and amount of loss, etc., we, as attorneys for the 
companies, inform you that they decline to do so. You having assigned your 
claims to a trustee, as we are informed, would render an arbitration somewhat 
uncertain. This, with other reasons not necessary to mention, leads the 
several companies to the conclusion that the differences between you and 
them had better be settled in the court of law than otherwise. 

Yours, etc., WISNER. & DRAPER. 


This closed all communication and correspondence between the 
parties, and thereupon the plaintiff, to whom Lenhoff had assigned 
the policy April 5th, brought this suit. The declaration did not 
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set forth the policy in full, but only its tenor and effect, giving its 
date and number, and alleging the loss. It made no reference to 
any of the terms and conditions of the policy above set forth. 
The plea was the general issue, with notice that Lenhoff had made 
false statements as to the goods which he claimed were entirely de- 
stroyed by the fire, and as to the amount and value thereof, with 
intent to defraud the defendant, and that said policy was therefore 
yoid. Twoappraisals were introduced in evidence,—that of the 
arbitrators above given, and that of the two persons employed by 
Lenhoff, who appraised the original value of the goods not totally 
destroyed at $6.712.13. The jury found the value of the goods 
totally destroyed to be $5,110, and the sound value of the goods 
not totally destroyed to have been $5,890. The lowest damage to 
the latter under the evidence and charge of the court was $4,858.- 
11. The least total loss, therefore, should have been $9,968.11, of 
which the defendant’s share would have been two-thirteenths, or 
$1,533, with three years’ interest to be added. But the jury found 
a verdict in favor of the plaintiff for but $951.29,—a verdict incon- 
sistent with their special findings and the evidence. 

1. When the plaintiff had rested his case, defendant’s counsel 
moved the court to direct a verdict for the defendant upon the 
ground that the suit was permaturely brought under the plaintiff's 
own showing, no award having been made as provided in the 
policy. The court denied the motion, and one ground for his rul- 
ing appears to have been that no notice of this defence had been 
attached to the plea. Defendant then asked leave to amend, which 
the court denied. While the ruling of the court denying the mo- 
tion was correct for reasons to be hereinafter stated, we think that 
these specific rulings were erroneous. If any notice had been 
necessary, the amendment should have been allowed. But the pre- 
cise point was put in issue by the declaration and the plea, under 
Cireuit Court Rule No. 104. While under this rule the policy need 
not have been set forth in hee verba, or according to its legal 
effect, yet the rule of evidence was not changed, and proofs must 
be made in the same way as if the declaration had set forth the 
policy in full. When the declaration is upon a written contract 
under a plea of the general issue, the defendant may show, upon 
cross-examination of plaintiff's witnesses or otherwise, a non-com- 
pliance with any of the conditions of the contract which will defeat 
recovery. We are not to be understood as holding that under such 
circumstances it is the duty of the trial judge to charge the jury as 
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requested. The trial judge is under no obligation to charge the 
jury until both parties have rested, and announced the testimony 
as closed. The defendant may, if he chooses, rest upon the plain- 
tiffs showing. Until he has so announced to the court he is not 
in position to legally insist upon instruction to the jury. 

2. The judge charged the jury that “the defendant and its ad- 
juster appeared to have acquiesced in the right of Mr. Lenhoff at 
that time to revoke this submission to arbitration.” This was 
error, but harmless, because, under the authorities, the company’s 
right to insist upon that as a defense had been waived. The plaint- 
iff and defendant, by this agreement to arbitrate the damage to 
the goods which could be identified, had waived any other arbi- 
tration and award provided for by the policy. By his revocation 
the plaintiff violated his agreement, and lost his right to sue epon 
the policy, which could only be regained by a seasonable offer to 
submit the amount of damages to arbitration. His offer of August 
6th came too late. He had disposed of the goods. He had de- 
prived the defendant of the valuable right provided by the policy 
to take them at the appraisal. The silence of defendant’s adjuster 
at the time did not constitute an acquiescence in the revocation. 
After that defendant was not called upon to speak or act until some 
affirmative action was taken by plaintiff. This is clearly within the 
principle of Chippewa Lumber Co. vs. Phenix Insurance Co., 80 
Mich., 116. But more than two months after this revocation de- 
fendant demanded of plaintiff that he submit to an examination 
under oath. See above letters of May 18th and August 6th. By 
so dving defendant subjected the plaintiff to additional costs and 
expense. This conduct was entirely inconsistent with the idea 
that defendant insisted upon this forfeiture. This is directly 
within the rule in Marthinson vs. Insurance Co., 64 Mich., 372, 383; 
Titus vs. Insurance Co., 81 N. Y., 410, 481. 

3. Plaintiffs assignor submitted the second proofs of loss with a 
full knowledge of the value of the goods which were not totally de- 
stroyed. He had the itemized appraisal of the arbitrators. He 
had also the appraisal of his own ex parte appraisers. If there was 
any mistake or fraud—which upon this record he does not appear 
to claim—he then knew it. He chose to adopt under his oath the 
appraisal made by the arbitrators, in which appeared every article 
ef goods, and the amount ofthe damage thereto. In the absence 
of fraud or mistake, this was binding upon him, and the circuit 
court should have so instructed the jury. 
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4. The court instructed the jury that “ proof of fraud should be 
of such a character as to be inconsistent with any other view than 
that Mr. Lenhoff was guilty of fraud.” That was error. It was im 
effect saying to them that defendant must establish fraud beyond 
a reasonable doubt. It cannot be said that his further instruction 
that they “should deal with that question precisely as with any 
other question of fact, viewing it reasonably, weighing it and act- 
ing upon it upon the same testimony, and using the same reason in 
arriving at results as you do upon any other branch of the case,” 
modified this charge. The court had previously said to the jury: 
“The burden of proof is upon the party who alleges fraud to make 
the same clearly and satisfactorily appear to you.” This was cor- 
rect, and was as strorg a statement of the rule as plaintiff was en- 
titled to. If the charge had stopped with this statement, no error 
would have been committed. 

5. The circuit court charged the jury as follows: “The only proof 
in the case as to the value of the goods not totally consumed which 
remained capable of being appraised is embraced in this appraisal 
of Osborn and Heavenrich, adopted in the final proofs of loss, or in 
the appraisal made by Mr. Young and Mr. Bendit. It is for you to 
pass between the two, and to adopt that which, in view of the his- 
tory of the case, and the acts of the parties, and the method in 
which it was made, gives you the best assurance that it represents 
the true and actual value of those goods thus submitted to ap- 
praisal.” Under this charge the only verdict which the jury could 
render in favor of plaintiff would have been one for at least $1,533, 
with three years’ interest. The jury evidently ignored the charge 
of the court and the evidence in the case, and agreed upon a com- 
promise verdict outside the evidence. Such verdicts cannot and 
ought not to stand. Juries are sworn to decide according to the 
law and the evidence. Whenever they disregarded either or both, 
courts should promptly set them aside upon the motion of either 
party, if not upon their own motion. Suitors bring their cases into 
court to be determined in accordance with the facts and their legal 
rights. Any other disposition of their cases is contrary to law and 
justice. Such illegal conduct in jurors should be promptly rebuked 
by the trial courts by setting aside the verdict. Judgment is re- 
versed, with she costs of this court, and a new trial ordered. 

Long, J., did not sit. The other justices concurred. 
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SUPREME COURT OF PENNSYLVANIA. 


Us. 
VERMONT LIFE INS. CO.* 


The policy stipulated that the premiums should be paid quarterly, and if not 
paid when due and in the life-time of assured the policy should cease; that 
the acceptance of an overdue premium should not be deemed a waiver as 
to any future premium; and that no person except the president and sec- 
retary acting together could make or alter contracts or waiver forfeitures. 
The agent had previously accepted three overdue premiums, and agreed 
to accept a fourth if paid before a certain date. Prior to that date, how- 
ever, the insured died, with the premium unpaid. 

Held, That the policy was void. The promise of the agent to receive it was a 
mere nudum pactum and not a contract, for there was no consideration. 


Held, That no inference that the company would accept an overdue premium 
after the death of the insured can be drawn from the acceptance of the 
previous premiums. 


Ruvotew M. Scuick, for Appellant. 


AvetBert E. Stockxwet1, for Appellee. 
Paxson, C. J. 


This was an action on a policy issued by the defendant company, 
insuring the life of Simeon B. Lantz, for the benefit of his wife, 
Evelina B. Lantz, the plaintiff below. The policy stipulated that 
the premiums should be paid quarterly, on the 19th days of Feb- 
ruary, May, August and November in each year; that if the said 
premiums should not be paid on the days named, and in the life- 
time of the assured, the policy should cease and determine; that 
the acceptance of a premium after maturity should not be deemed 
or construed as a waiver, or as any evidence of an agreement to 
waive the payment of any future premiums at the time the same 
shall, by the terms of the policy, become payable; and that no per- 
son except the president and secretary, acting together, are author- 
ized to make, alter, or discharge contracts or waive forfeitures. 


Upon the trial below it was among the admitted facts of the case 
on. Senna ectetnannti it selenlpntallstmpiaacanites...Lepaainl xecmemancainibai arc Ab ims 


* Decision rendered, January 26, 1891. 
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that the premiums falling due in May, August, and November, 1887, 
were not paid at maturity, but were paid after maturity, and ac- 
cepted by the company; that the premium due on February 19, ° 
1888, was not paid at maturity; that on March 2, 1888, a brother of 
the insured, who was also a policy: holder, called on the general 
agent of the company in Philadelphia, and informed the latter that 
Simeon B. Lantz would be down on March 6th to pay his pre- 
mium, and was told that he, the agent, did not make out his 
monthly report until the tenth of the month, and that if the pre- 
mium was paid by the ninth it would be all right. So far there is 
no dispute. But Mr. Lantz, the witness, testified that there was no 
condition annexed to the promise to receive the money, while Mr. 
Ryer, the agent, testified that he said he would receive the money, 
provided the insured was in his usual health at the time; that he 
would have to be satisfied upon this point either by a heath certifi- 
cate, or by seeing the insured personally, and that in the mean- 
time the latter was carrying the risk himself. This question of 
fact was submitted to the jury, and they have found there was no 
condition annexed to the promise. We must, therefore, treat the 
case upon this basis. It may simplify the discussion somewhat to 
note the following admission ofthe learned counsel for the company, 
to be found on page 12 of his paper-book: “It was admitted on 
the trial that the insured had paid three prior premiums after 
maturity, which had been received by the defendant; and also that 
the manager was in the habit of, and practically had authority to, 
receive premiums and deliver renewal receipts after maturity, 
provided that the insured was at the time of the payment in good 
health. This was as far as the testimony went. There was no 
evidence which, even the plaintiff pretends, goes to show that the 
agent had authority, or has ever acted beyond this, or that the com- 
pany had ever known of or ratified such agreement; and it was fur- 
ther admitted, that, if Simeon B. Lantz, the insured in this case, 
had on March 9th been alive and in gocd health, and had tendered 
payment of the premium, it would have been received.” Simeon 
B. Lantz, the insured, was in good health on March 2d, but was 
taken ill on the next day, and died on March 6th. The above 
admission disposes of any question as to the authority of the gen- 
eral agent to receive overdue premiums. But we must stop where 
the admission ends, unless a further or greater authority is to be 
found in the evidence. In order to establish an authority to re- 
celve an overdue premium after the death of the insured, one of 
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two things must be shown, viz.: (a) An express authority to do 
so, conferred upon him by the company; or: (b) such a course of 
dealing on the part of the company, by ratifying or recognizing 
such acts of the agent, as would justify persons dealing with said 
company in assuming that he possessed such authority. There is 
not a word in the testimony to sustain either of these propositiuns. 
All that it shows was the receipt of overdue premiums on three 
occasions. But the insured was in full life and health at the time. 
The case of the plaintiff, if sustained at all, must rest upon the 
promise of the agent to receive the premium up to the 9th day of 
March. This promise, as before observed, the jury have found to 
be an unconditional one. This I understand to mean, that the 
money would be received as late as the 9th of March, without re- 
gard to the health of the insured, or even his death prior to that 
time. It remains to consider the legal effect of such promise. 

The first questian which logically suggests itself is, what the 
legal effect upon the status of the policy by the default or failure to 
pay the premium due on the 19th of February? Did it continue 
to bind the company and protect the insured thereafter? And, if 
so, how long did it remain in force? Was it for a week, a month, 
or a year? I know of no instance in which a policy was held to be 
in force after such a default, unless in pursuance of a contract made 
between the company and the insured contemporaneous with the 
insurance, or during the life of the policy. In Helme vs. Insurance 
Co. (61 Pa. St., 107), the plaintiff offered to prove that it is the cus- 
tom among insurance companies to receive premiums if tendered 
at any time within thirty days of the time they fall due, provided 
the insured is in usual health, and that this is the custom among 
companies issuing policies stipulating that non-payments of pre- 
miums at the day shall be a forfeiture. This offer was rejected by 
the court below, and the rejection was held to be error, Chief Jus- 
tice Thompson saying: “It might have been a difficult thing to 
prove such a custom, but that was not a good ground on which to 
refuse the offer.” The grounds of this decision are obvious. While 
a custom which has grown into alaw may not be heard, as a gen- 
eral rule, to affect the terms of a statute nor a contract to the ex- 
tent of enlarging or abridging the force of it, yet it may interpret 
either: Rapp vs. Palmer, 3 Watts, 178. The chief justice gives & 
number of examples of the application of this principle; among 
others, the familiar instance of the days of grace on commercial 
paper. By the custom of merchants, so universal as to have grown 
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into law, such paper is not due until three days after it purports to 
be due; or rather, the remedy is suspended during that period. It 
was not alleged that any such custom existed in this case. There 
was not even ap offer to show it, much less proof to support it. 
Did the fact that the company upon three prior occasions accepted 
the premium from the insured after maturity, the insured being in 
good health at the time, continue the policy in force after the de- 
fault on the 19th of February? I know of no authority for such a 
proposition, and none has been called to our attention. It was at 
most a mere personal indulgence, a matter of grace on the part of 
the company, and all that can be claimed for it is that it may have 
led the insured to believe that, if again he neglected to pay on .the 
day, the money would be accepted if paid shortly thereafter, pro- 
vided no change had occurred in his condition of health. The law 
upon this subject is so clearly stated by Mr. Justice Bradley in 
Thompson vs. Insurance Co. (104 U. S., 252), that I need make no 
apology for quoting it at length: “The last replication sets up and 
declares that it was the usage and custom of the defendants, prac- 
ticed by them before and after the making of said note, notto demand 
punctua] payment thereof at the day, but to give days of grace, 
to-wit, for thirty days thereafter; and they had repeatedly so done 
with Thompson and others, which led Thompson to rely on such 
leniency in this case. This was a mere matter of voluntary indul- 
gence on the part of the company, or, as the plaintiff himself calls 
it, an act of leniency. It cannot be justly construed as a perma- 
nent waiver of the clause of forfeiture, or as applying any agreement 
to waive it, or to continue the same indulgence for the time to come. 
As long as the assured continued in good health, it is not surprising, 
and should not be drawn to the company’s prejudice, that they were 
willing to accept the premium after maturity, and waive the for- 
feiture which they might have insisted upon. This was for the 
mutual benefit of themselves and the assured, at the time; and in 
each instance in which it happened it had respect only to that par- 
ticular instance, without involving any waiver of the terms of the 
contract in reference to their future conduct. The assured had no 
tight, without some agreement to that effect, to rest on such volun- 
tary indulgence shown on one occasion, or on a number of occasions, 
as a ground for claiming it on all occasions. If it were otherwise 
an insurance company could never waive a forfeiture on an occe- 
sion of a particular lapse without endangering its right to enforce 
it on occasion of asubsequent lapse. Such a consequence would be 
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injurious to them and tothe public.” The consequence of a default 
in the payment of the premium is defined in the policy itself. It de- 
clares that,if not paid on the days named, and in the life-time of the 
insured, the policy should “cease and determine.” By this I under- 
stand that it is suspended, it ceases to bind the company and to pro- 
tect the assured, and this without any act or declaration on the part 
of the former. It does not require aformal forfeiture. This term 
is often used, and, I think, inaccurately, in such cases; nor is the 
policy void in the general sense of that term. It is voidable at the 
election of the company, and that election can be exercised with- 
out notice to the assured for the reason that the policy itself is 
notice that his rights cease with the non-payment of the premium. 
As to him it is a dead policy. It is true it may be restored to life 
by the subsequent payment of the premium, and its acceptance 
by the company. This, however, is a new contract by which the 
company agrees, in consideration of the premium, to continue in 
force a policy which had previously expired; in other words, it is 
anew assurance, though under the former policy: Want vs. Blunt, 
12 East, 183. Ido not understand it to be contended that, had 
the assured died between the 19th of February and the 2d of 
March, there could have been a recovery on this policy. It seems 
almost a work of supererogation to cite authorities for so plain a 
proposition, and I will refer to but few out of an abundance. In 
Insurance Co. vs. Rosenberger (84 Pa. St., 373), which was a case 
of fire insurance, our Brother Sterrett, after saying that the de- 
fault suspended the protection of the policy, continued: “Upon the 
payment of the assessment the policy would have been revived in 
its full vigor; but it was never paid, or even tendered, until after 
the fire, and as delinquent policy-holders they had no right to 
maintain the action without showing that the default was either 
waived or excused by the company. There is no evidence of 
waiver, nor do we think there is any evidence to excuse the default. 
There was considerable testimony showing that great indulgence 
was extended to delinquent members, and that the company was 
accustomed to receive assessments long after they were due; but 
this is entirely consistent with the fact that, while the default con- 
tinued, the protection of the policy was suspended.” In Insurance 
Co. vs. Rought (97 Pa. St., 415), it was said by Mr. Justice Mureur: 
‘- It is well settled, if a member of a mutual insurance company 18 
in default in the payment of an assessment upon his policy, after 
due notice, according to the by-laws and rules of the company, the 
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protecting power of the policy is suspended until the assessment is 
paid. No recovery can be had for a loss sustained during the con- 
tinuance of such default; ” citing Hummel’s Appeal, 78 Pa. St., 320; 
Insurance Co. vs. Buckler, 83 Pa. St., 293; Insurance Co. vs. Rosen- 
berger, 84 Pa. St., 373; Insurance Co. vs. Cochran, 88 Pa. St., 230. 
It is true these were cases of fire insurance companies, but the 
principle is equally applicable to a case of life insurance. This we 
think sufficient to show that no recovery could have been had upon 
this policy had the assured died between the date of the maturity 
of the premium and the promise of the agent to accept the premium 
on the 9th of March. Regarding that as a promise to accept the’ 
premium even in the case of the previous death of the assured, we 
are led to inquire, in the first place, what authority had the agent 
to make such a promise? The condition of tho policy is explicit 
that the premium must be paid “in the life-time of the insured.” 
Had the agent the authority to waive this condition? The policy 
not only declared that no person except the president and secretary, 
acting together, are authorized to make, alter, or discharge con- 
tracts, or waive forfeitures, but a notice to the same effect was 
printed on the back of each renewal receipt given to Mr. Lantz. 
It was not alleged that the president and secretary, acting to- 
gether or singly, had ever waived this condition in the policy, or 
that they or either of them, had given authority to the agent to 
waive it in this or any other instance. No course of dealing was 
shown on the part of the company by which the grant of such 
authority to the agent could be implied. There was not even an 
attempt to prove that the company or its agent had ever received 
an overdue premium after the death of the assured. There is 
nothing within the four corners of this record to show that the 
agent had authority, express or implied, to waive this condition. 
What right had the assured to suppose, with this condition in the 
very front of his policy, that the agent would receive his overdue 
premium after his death? 

We are not without authority upon this point. The leading case 
is Want vs. Blunt (12 East, 183). The following statement of the 
facts is condensed from the opinion of Lord Ellenborough. The 
policy provided for the payment of quarterly premiums on March 
25th, June 24th, September 29th, and 20th of December during the 
life of the said W. W. Want, or within such time after those days, 
respectively, as is or shall be allowed for that purpose by the rules 
of the said society. It was provided by the rules of the society 
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that if any member neglected to pay the quarterly premiums for 
fifteen days after thesame become due, tne policy will be void. This 
provision was attached to the policy. The quarterly payments were 
all paid at maturity until the one that came due on December 20th, 
which was not paid, and Want died on December 25th; and on 
December 27th, two days after his death, but within the fifteen days, 
his executors tendered the payment of the premium, which was re- 
fused. The court sustained the refusal, Lord Ellenborough say- 
ing, inter alia: “This is a contract of assurance, and must be 
construed according to the meaning of the parties as expressed in 
the deed or policy. * * * Therisk insured against is his death, 
and the premium is a quarterly payment, to be made by him to the 
society during his life. The duration of the insurance is so long 
as he shall continue to make those quarterly payments; but the in- 
surance is not to be void if he pay the quarterly premium within 
such time after the quarter day as is allowed by the rules of the 
society. * * * The covenant on the defendant to pay the wife’s 
annuity after Want’s death is: ‘If Want shall pay, or cause to be 
paid, the quarterly premium on every quarter day during the life 
of Want, or within such time after as shall be allowed by the rules 
of the society for that purpose;’ in construing which sentence, the 
expression, ‘ during the life of Want,’ must be understood as ap- 
plying to and carried on to the latter part of the sentence, and is 
the same as if the words ‘ during the life’ had been repeated after 
the words ‘ within such time after,’ i. e., or ‘within such time after, 
during the life.’ * * * For these reasons we are of opinion 
that the death of W. W. Want, which happened on the 25th of 
December, was during a period of time not covered by the policy, 
and that on the true construction of the policy and rules of the 
society, the insurance could not be continued beyond the expira- 
tion of the quarter, which ended on the 20th of December, by a 
tender of the premium by his executors after his death, though 
within fifteen days after the quarter day, so as to include within 
the policy the period of his death.” In Simpson vs. Insurance Co., 
2 C. B. (N.S.), 257, the words of the policy were: “ Provided he, 
the said insured, on or before * * * pay or cause to be paid 
to the defendant the annual premium;” and on this point the 
court said: “The policy was to continue, provided he, the insured, 
paid the premium within the twenty-one days; and this, we think, 
did not give the executors the right to pay it after his death.” To 
the same point is Prichard vs. Society, 3 C. B. (N. S.), 622; Insur- 
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ance Co. vs. Ruse, 8 Ga., 534. The rule laid down in Want vs 
Blunt, supra, appears to have been followed in all subsequent cases. 
where the same point arose. If there has been any departure it 
has not been called to our attention. If, however, we are all wrong 
in this, if we regard the condition in the policy that the premium 
must be paid in the life-time of the insured, as of no effect, or, if 
effective, that it has been waived, there is another reason why the 
company was not bound to receive the premium after the death of 
the assured. I have endeavored to show that by the failure to 
pay the premium, the policy lapsed, or was suspended, on the 19th 
of February. With the policy in this condition, the plaintiff 
proved, as already stated, an unconditional promise on the part of 
the agent of the company to accept the premium up to the 9th 
of March. In the ordinary case of the payment of an overdue 
premium, as all the authorities show, the policy does not bind 
between the default and the payment. The plaintiff claims that 
the case does not come within the rule; that the promise enlarged 
the time of payment, precisely as if March 9th had been the period 
stipulated in the policy; and that from the time the promise was 
made until the time it was to be fulfilled the policy was in full 
force. But if, as I have at least endeavored to show, the policy did 
not bind between the default and the promise, what occurred on the 
2d of March to change the situation of the parties and restore this 
dead policy to life? Was it the payment of the premium? The 
premium was not paid. Was it apromise topayit? There was no 
such promise. There was nothing but the bare promise of the 
agent to acceptthe premiumifpaid bythe 9thof March. Had it been 
paid by the assured prior to that date, and accepted by the com- 
pany, the policy undoubtedly would have been restored to life. 
This would result, not by virtue of the promise of the agent, but 
from the acceptance of the premium as a consideration for the re- 
newal. It would have been a new assurance under the old policy. 
The mere promise of the agent, made after the default had occurred, 
to receive the premium up to March 9th, was anudum pactum. It 
was not a contract, because there were no contracting parties. 
The assured gave nothing, promised nothing. A lapsed policy can 
only be restored to life, so far as the assured is concerned, by the 
actual payment and acceptance of the premium, or a contract based 
upon a sufficient consideration. What consideration did the com- 
pany receive for carrying this risk from the 19th of February until 
the 9th of March? Had the insured lived until the latter date, and 
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then refused or neglected to pay his premium, he would have had 
the benefit of an insurance on his life during said period without 
paying a dollar of consideration. For, as before stated, he did not 
give anything, nor did he promise anything. It was optional with 
him to pay. The company could not have enforced it against him 
had he declined. There is no provision in the policy which covers 
such a case. Ifthe insured does not pay the policy drops, and the 
contract relation ceases. 

Martin vs. Insurance Co, (85 N. Y.,282), isso exactly like the case 
in hand upon the facts that a reference to it will not be out of 
place. In that case one Milton B. Marvin had a policy of $3,000 on 
his life, payable to his wife in case of his death. The premium 
due on the 13th of April was unpaid. On the 27th of April, Hinkle, 
the agent of the company, told the assured that if he paid the pre- 
mium the next morning, the 28th, he, the agent, would receive the 
same. Hinkle went to the house of the assured the next day, and 
there found him lying sick upon his bed, and, on being offered the 
overdue premium by the assured, declined to receive it at that time, 
because the assured was then sick, but told him to keep the money, 
and when he got well he, Hinkle, would receive it, and keep the 
policy alive. The assured never did recover from his sickness, the 
premium was not paid, and the company notified the assured that 
it would hold itself absolved from the contract by reason thereof. 
The assured died in the following September. Under this state of 
facts it was held there could be no recovery upon the policy, the 
court below saying: ‘“ We think the plaintiff was properly non- 
suited. As we understand the law as laid down by the court of last 
resort in such cases, in order to a valid extension of the time for the 
payment of a premium upon a life-policy after the time of payment 
has gone by, there must be some valid consideration for the exten- 
sion or waiver of the condition of payment, or there must be some- 
thing said by or on behalf of the insurance company, while the 
party bound to make the payment has still time and opportunity 
for so doing, by which the insured is induced to believe the con- 
dition is waived, or that strict compliance will not be insisted on. 
This introduces an element of estoppel in the case. In such a case 
it would be unjust to allow the insurance company to repudiate the 
agreement, and to insist that, because of the non-payment of the 
premium punctually, which omission had been induced or counte- 
nanced by its own act, it should be absolved from the performance 
of its part of the contract.” This case was affirmed in the court of 
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errors and appeals in an opinion by Finch, J., principally upon the 
ground that, even if Hinkle was the general agent of the company, 
he had no authority to waive the condition as to payment, the 
clause in the policy containing a condition similar in this respect 
to that in the policy in this case. For this reason the court did not 
deem it necessary to express an opinion upon the ground upon 
which the court below rested the case, viz., the want of consider- 
ation for the promise, but saidexpressly: “It must not be inferred 
that we deem the ground of the decision below incorrect.” This 
case is valuable for the further reason that it shows very clearly the 
ground of the distinction between a promise to extend the time of 
payment made before the time of such payment and one made after 
the default. In the former instance the assured may have relied 
upon the promise, and allowed the the time to slip by, whereas, 
without such promise, he might have procured the money and paid 
the premium. Hence the cases hold that the company, having mis- 
led the assured to his harm, are estopped from alleging a default, 
because of non-payment on the day. But, where a promise is made 
after the default, the assured has not been misled or injured in any 
manner. He has allowed his policy to lapse by his own neglect. 
It can only be restored by the consent of the company, and he has 
no reason to suppose that if he dies before the matter is perfected 
by the payment and acceptance of the premium the company will 
pay as in the case of a live policy. 

In nearly every case cited to show the authority of an agent to 
bind the company, by a promise made after a default to pay the 
premium, the decision of the court was rested upon the ground of 
estoppel, a principle which I do not think hasany application to the 
case in hand. In Dean vs. Insurance Co. (62 N. Y. 642), the agree- 
ment to extend the time was not only made before the premium 
became due, but the company had actually received the notes of 
the assured for the payment of three-fourths of the premium. 
This not only introduced the element of estoppel, but the notes 
received constituted a valid consideration for the waiver of punc- 
tual payment. In Homer vs. Insurance Co. (67 N. Y., 478), the 
agreement extending the time of payment was also made before the 
premium fell due, and thus the policy-holder was prevented from 
paying the premium on the day it became due by the terms of the 
policy. In Tennant vs. Insurance Co. (31 Fed. Rep., 322), the credit 
was extended while the policy was in full force. In Church vs. 


Insurance Co. (66N. Y., 222), the dealings were between the assured 
VoL. XX.—38, 
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and the home office, and no question was involved as to the authority 
of the agent. The court held there was evidence to go to the 
jury that a credit was intended, inasmuch as it showed a prior deal- 
ing with the assured for many years, and that he was in the habit 
of getting policies without paying for them at the time. In Insur- 
ance Co., vs. Norton (96 U. S., 234), there is an expression by Mr. 
Justice Bradley which indicates that he did not see any difference 
between a promise to extend the time of the payment of the pre- 
mium, made before the default, and a promise made after such 
default. In this case, however, there was not only a promise made 
to pay, but this was followed up by an actual tender of the premium, 
and a refusal by the company of such tender. This presents an 
entirely different state of facts from the case I am discussing, and 
Mr. Justice Bradley’s remarks must be taken in connection with the 
particular facts to which he was referring. In Insurance Co. vs. 
Eggleson (96 U. S., 572), the question was whether the assured was 
excused for not paying his premium at maturity. This clearly 
appears from the concluding portion of the opinion of Mr. Justice 
Bradley. Itisas follows: “The insured, residing in the state of 
Mississippi, had always dealt with agents of the company, located 
either in his own state or within some accessible distance. He had 
originally taken his policy from, and had paid his first premium to, 
such agent, and the company had always, until the last premium 
became due, given him notice what agent to pay to. This was 
necessary, because there was no permanent agent in his vicinity. 
The judge rightly held that, under these circumstances, he had 
reasonable cause to rely on having such notice. The company 
itself did not expect him to pay at the home office. It had 
sent a receipt to an agent located within thirty miles of his resi- 
dence; but he had no knowledge of the fact, at least such was the 
finding of the jury from the evidence.” Insurance Co. vs. Doster, 
(106 U. S., 30), is somewhat similar as to its facts. The assured was 
entitled to a dividend on the business of the company, which was 
set apart to the insured in part discharge of his premium. The 
company failed to notify him of the amount, and it was the cause 
of the delay in the payment. In Insurance Co. vs. Block (109 Pa. 
St., 535), the premium had been paid, and the question was whether 
it had been paid to the proper person. In Insurance Co. vs. Hoo- 
ver (113 Pa. St., 591), which was the case of a payment of a pre- 
mium on a fire policy after maturity, there was a course of dealing 
by which the agent gave the assured a credit in his accounts, and 
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became himself the debtor of the company therefore. This clearly 
appears from the following extract from the opinion of Mr. Justice 
Sterrett: ‘On the trial, evidence was received tending to show 
that Fredrick, through whom the insurance was placed, was the 
recognized agent of the company for the purpose of securing risks, 
receiving and remitting premiums, etc.; that in his dealings with 
the company he was made its personal debtor for premiums on all 
policies issued through him, and that he periodically accounted to 
it therefore, whether the money was received by him from the per- 
sons to whom the policies were issued or not; that he made the 
persons or firms to whom he delivered policies his personal debtors, 
and dealt with them in that relation, charging them with the pre- 
miums on his books, sending them bills in his own name, and mak- 
ing himself responsible to the company for the same; and that the 
bills for premiums were generally rendered sometime during the 
month after the insurance was effected.” I have not, of course, re- 
viewed all the authorities cited; I have considered the mest im- 
portant. To review them all would protract this opinion to such a 
length that no one would probably read it. No Pennsylvania 
case was cited which is in serious conflict with the views above ex- 
pressed, nor have I been able to find one after a careful examin- 
ation of the digests. It is possible I may, in the press of business, 
have overlooked some such case. We have little leisure to search 
for cases that are not cited. But I regard the overwhelming weight 
of authority, both in this state and elsewhere, to be in accord with 
the principles above stated; moreover I believe them to be sus- 
tained by the sounder reason. Under the circumstances, we think 
it was error for the learned judge below to charge the jury as fol- 
lows: “Therefore I think the question arises, and it is for you to 
say, in this case, whether this general superintendent, residing 
here in Philadelphia, with his principal in Vermont, and in a con- 
stant habit of doing this very thing, because we find a number 
of receipts where he did receive the money subsequent to the 
time fixed, and it is testified to in this case that he certainly 
agreed to do it, and had done it in the case of Mr. Lantz, his brother; 
80 that, if the rule was to be enforced as it is written, he would 
have no right to do this thing which he had been in the habit 
of doing, and that therefore it isa question for you to say whether 
he had any authority; whether the company, having permitted him 
to do this thing constantly, had not authorized him—the secretary 
and president had not authorized him—to perform the acts that 
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he was doing.” See first assignment. The “thing” which the 
agent had done and which the company had ratified was the accept- 
ance in three instances of over-due premiums from the assured, he 
being in full life at the time. Authority beyond this could not be 
inferred from any act of the company or its agent. It was not de- 
nied—indeed, it was expressly admitted—that, had the assured 
tendered the premium during his life-time, it would have been 
accepted, and the policy reinstated. No inference can be properly 
drawn from this, however, that the company would receive the pre- 
mium after the death of the assured. The learned judge failed to 
note the difference between the renewel of a lapsed policy by the 
actual payment and acceptance of the premium and a mere at- 
tempt to renew it without any consideration moving from the as- 
sured to the company. The one is a completed transaction and 
and therefore binding; the other is uncompleted, and does not even 
amount to a contract. The same error runs through the charge. 
The assignments are all sustained. We think there should have 
been a binding instruction in favor of the defendant. 
Judgment reversed. 


SUPREME COURT OF MONTANA. 


RANDALL er at. 
vs. 


AMERICAN FIRE INS. CO., or Pataperrara* 


The policy provided that, in case of failure to agree as to the amount of dam- 
age, the question should at the written request of either party be sub- 
mitted to arbitration; also that until such appraisal was permitted the 
loss should not be payable. Proofs of loss were rejected by the company 
because they stated that the loss had been estimated by persons selected 
by the agent and the insured, which the company denied. No objec- 
tions were made, however, as to the amount, and no request made for 
arbitration 

Held, That the insured was not obligated to request an appraisement before 
bringing action. 

Held, That the rights of the company would not have been prejudiced by the 
retention of the proofs even if the statement in them were false. 





« Decision rendered, January 26, 1891. 
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Held, That the policy being by its terms payable sixty days after delivery of 
the proofs, the insured was entitled to interest from that time. 


Bacu & Buck and B. P. Carpenter, for Appellant. 
Toore & Wautace, for Respondents. 
Harwoop, J. 

The cause of action herein is founded upon an insurance policy, 
whereby appellant insured and agreed to indemnify respondents 
against loss which might happen by the destruction or damage of 
appellant’s building, situate at Moreland, Gallatin County, Mont., 
known as the “Moreland Hotel,” and certain furniture therein 
contained, by fire, to the éxtent of $1,500; the sum of $1,125 being 
placed upon said building, and the sum of $375 upon the said fur- 
niture. There were also in force during the same period three 
other policies of concurrent insurance issued by certain other com- 
panies in favor of plaintiffs upon the same property, each in the 
sum of $1,500, and distributed in like amounts on said building 
and furniture as aforesaid. While said insurance contracts were 
in force, all of said property, except a small portion of the furni- 
ture, was destroyed by fire. This action was brought to enforce 
payment of said $1,500 indemnity, and the trial resulted in a judg- 
ment for plaintiffs in said sum, with interest and costs; whereupon 
defendant moved for a new trial upon a statement of the case, on 
the ground of insufficiency of the evidence to justify the verdict, 
and that the same is against law; and also errors of law occurring 
at the trial, and excepted to by the moving party. Said motion 
being overruled, the case is brought up by appeal from the order 
overruling the same, as well as appeal from the judgment. 

The insurance policy involved provides, among other conditions, 
as follows:— 


The amount of loss or damage to be estimated according to the actual value 
of the property at the time of the loss, and to be paid within sixty days after 
the loss shall have been ascertained in accordance with and within the terms 
and conditions of this policy, and proof of the same, satisfactory to the said 
company, shall have been made by the assured, and received at the office of 
the company in Philadelphia. It shall be, however, optional with the com- 
pany to repair, rebuild, or replace the property destroyed or damaged with 
other of like kind and quality, within a reasonable time, giving notice of its 
intention so'to do within sixty days after receipt of proofs herein required; 
and, in case the company elects to rebuild, the assured shall, if required, fur- 
nish plans and specifications of the building herein described. The assured 
sustaining loss by fire under this policy shall forthwita give notice in writing 
of said loss to the company, and within thirty days thereafter render a par- 
ticular account, by separate items, and proof thereof, signed and sworn to by 
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the assured, setting forth: (1) A copy of the written portion of this policy, 
and all indorsements hereon: (2) other insurance, if any, on same property, 
or any portion thereof, with copies of written portions of each policy, and 
indorsements thereon; (3) the actual cash value of the property described at 
the time immediately preceding the fire; (4) the ownership of the property 
described, and the interest of assured in same; (5) for what purposes, and by 
whom, the building herein described, or containing the property herein speci- 
fied, and the several parts thereof, were used at the time of the fire; (6) the 
date of the loss, and the amount thereof; (7) how the fire originated, as far as 
the assured knows or believes. 


The amount of sound value and of damage to the property may 
be determined by mutual agreement between the company and the 
assured; or, if they fail to agree, the same shall then, at the written 
request of either party, be ascertained by an appraisal of each 
article of personal property, or by an estimate in detail if a build- 
ing, by competent and impartial appraisers, one to be selected by 
each party, and the two so chosen shall first select an umpire to 
act with them in case of disagreement; and if the said appraisers 
fail to agree they shall refer their differences to such umpire; and 
the award of any two, in writing, under oath, shall be binding and 
conclusive as to the amount of such loss or damage, but shall not 
decide the validity of the contract, or any other question except 
the amount of such loss or damage. It is further provided in said 
policy that 

The company shall have the right to take any of the articles damaged at 


their appraised value; and, until such proofs as above required are produced 
and examinations and appraisals are permitted, the loss shall not be payable 


The plaintiffs, in their complaint, set up the contract of insur- 
ance, alleged the destruction of the property by fire, and “that 
plaintiffs’ loss thereby was $6,164 on said Moreland Hotel, and 
$1,851.14 on said furniture and fixtures contained in said hotel.” 
Plaintiffs further allege that they furnished defendant notice of 
said loss, and that “ defendant, by its adjusting agent, made a per- 
sonal examination into the circumstances of said loss and fire, and 
made a request of plaintiffs that the value of said building be ascer- 
tained by arbitrators to be mutually chosen.” That on the 10th 
day of September, 1887, plaintiffs and defendants did so refer the 
question of value of said building to arbitrators mutually agreed 
upon, John Ketchum and R. W. De Noille, of Helena, aforesaid, 
who reported and decided the value of said building at the time of 
said fire to be $7,179. “That on the 14th day of Semptember, 
1887, the plaintiffs furnished the defendant with proofs of said 
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loss, and of their interest in said property, and otherwise fully per- 
formed all the conditions of said policy on their part. That on the 
15th day of September, 1887, the defendant returned said proofs 
of loss to plaintiffs, and declined to pay said loss, assigning as the 
single ground therefor that said proofs were not satisfactory, for 
the reason that they referred to the estimate made by said arbitra- 
tors. That no demand has been made by defendant for a further 
or any other reference of said loss on building or furniture, since 
said proofs of loss were so furnished; nor has defendant requested 
any further proofs of loss; nor did the defendant, within sixty days 
after receipt of proofs, give notice of their intention to rebuild or 
restore any of said property.” Defendant, by answer, denied the 
value of said building to be the sum alleged by plaintiffs, or any 
sum exceeding $3,250; and denied the value of said furniture to 
be the sum alleged by plaintiffs, or any sum exceeding $900; and said 
answer further put in issue all the allezations of plaintiffs’ com- 
plaint except the existence of said insurance policy, the destruc- 
tion of said property by fire, save a small portion of the furniture, 
and some other allegations not necessary to notice at this time. 
In addition to the specific denials of plaintiffs’ allegations, defend- 
ant alleged by way of new matter of defense that the plaintiffs left 
at the office of defendant’s agent in the city of Helena, while said 
agent was absent therefrom, on or about September 15, 1887, 
“some paper, which falsely stated that arbitrators had been agreed 
upon by plaintiffs and defendant;” that plaintiffs’ attention was 
called to this fact by defendant’s agent on the same day, and there- 
upon plaintiffs asked permission to retain said paper, stating that 
said paper should not be regarded or treated as having been ten- 
dered to defendant, to which defendant by its agent assented. 
The answer further averred that plaintiffs on or about September 
14, 1887, “fraudulently, and with intent to deceive and obtain an 
unfair advantage over defendant in the settlement of said claim, 
falsely represented to defendant’s agent that two certain persons 
had been agreed upon by plaintiffs and defendant as arbitrators 
to determine and decide upon the value of said building and the 
cost of rebuilding the same, and that such arbitrators had deter- 
mined and decided that the value of said building was at the time 
of the fire $7,179; whereas in truth and in fact, as plaintiffs well 
knew, such persons had never been agreed upon or selected as 
arbitrators, and, as plaintiffs well knew, such persons had never 
determined, as arbitrators or otherwise, that said building was of 
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the value of $7,179, or that it would cost said sum, or any other 
particular sum, to rebuild the same.” The answer further averred 
that defendant requested plaintiffs to furnish it with plans and 
specifications of said building so destroyed by fire, but that plaint- 
iffs neglected and refused to furnish the same; and that no proofs, 
plans, and specifications, declarations or certiticates have been fur- 
nished, and no examination or arbitration has been permitted or 
furnished by plaintiffs, or had, as required by the conditions 
of said policy of insurance. This new matter of defense was 
controverted by plaintiffs’ replication. 

The first and main point insisted upon by appellant is that this 
action is brought upon an alleged award by arbitrators, and that 
no evidence of value of the property destroyed, except to estab- 
lish an award, was admissible. This point was raised by defend- 
ant in the lower court at the trial, and objection was made to the 
introduction of any evidence as to the value of the property or the 
amount of said loss, except to establish an award. This objection 
was overruled, and the court admitted, over the objection and 
exception of defendant, evidence offered by plaintiffs tending to 
prove the allegations of the complaint as to the value of the prop- 
erty destroyed and the loss sustained by plaintiffs, independent of 
the appraisal or award of arbitrators as alleged in the complaint 
Proof was also admitted on behalf of plaintiff in respect to the 
alleged submission of the question of the value of said building 
and plaintiffs’ loss by the destruction thereof to arbitrators, and 
the alleged award by them made. Appellant’s objection and excep- 
tion aforesaid is based upon the terms of the policy and the clause 
which provides that “until such proofs as above required are pro- 
duced, and examinations and appraisals are permitted, the loss 
shall not be payable.” _ Appellant’s position is that, until such 
appraisal and award is made by arbitrators or appraisers chosen 
and acting as provided by the terms of the policy, the claim of 
plaintiffs is not matured for action, unless plaintiffs allege and 
prove that they demanded such arbitration or appraisal, and the 
failure to arbitrate was without the fault of plaintiffs. Appellant 
further contends that plaintiffs failed to prove the selection of 
arbitrators or appraisers, and the appraisement by them and award 
of the value of the property destroyed, in the manner provided by 
said policy. We think, without doubt, plaintiffs failed in this par- 
ticular, for the evidence does not show a compliance with the terms 
of the policy as to the selection of appraisers, or a compliance with 
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its terms by them in appraising the property, and making an award 
of value. For a proper understanding of the case and the appli- 
cation of our conclusion herein, it is necessary to make a brief 
summary of the conduct of the parties from the time the loss 
occurred until the action was brought. The evidence shows that 
immediately after said property was destroyed by fire plaintiffs 
notified defendant’s agent thereof by telegram. Soon after this, 
defendant’s agent visited the place of fire, inspected and listed the 
furniture saved, took rough measurements of the foundation of the 
building, and then proceeded to Bozeman, where he was joined by 
Flowers, one of the plaintiffs, who brought with him the manager 
who was in charge of said hotel at and previous to the time of said 
fire. There the plaintiff Flowers, with said agent, obtained from 
stores certain lists and prices of furniture bought to furnish said 
hotel. The manager of said hotel assisted in giving said agent 
information of the articles in said hotel at the time of the fire. 
The agent says in his testimony: ‘We had Barrett [the manager 
of said hotel] take the ‘rooms, one by one, and had him designate 
all articles of furniture in each room, and, by means of invoices 
which we had, put the prices of the articles. This list of articles 
here was obtained from Barrett, and the prices were obtained 
from the invoices, and these invoices were obtained at the stores 
in Bozeman where the goods were bought.” Said agent of defend- 
ant also testified that while Barrett was thus giving a list of the 
furniture in said hotel “Flowers was occupied giving particulars 
of the building, and the construction of it, to Mr. Crook and a 
builder we had secured at Bozeman to make an estimate.” After 
such inquiries, estimates, and lists were made at Bozeman, defend- 
ant’s agent returned to Helena, and on the following day met said 
Flowers at Helena, and handed him a letter, in which said agent 
informed Flowers that he would “understand that the inquiries 
made do not in any respect supersede or waive any of the condi- 
tions or requirements of the policies; but they have the same force, 
and call for the same full compliance, as if nothing whatever had 
been done by us in the premises.” A few days thereafter two of 
the ussured came to the office of the said agent, and one of them 
delivered to the agent a paper intended as a proof of loss. There- 
upon said agent called the assured’s attention to some particulars 
in which said paper did not comply with the terms of the policy as 
a “proof of loss.” One of the assured then asked said agent for a 
blank used for the purpose of making proof of loss, which was 
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furnished. Then one of said assured commenced to fill up such 
blank, when said agent informed assured that it would be neces- 
sary to have a builder “make an estimate on the building;” and, in 
reply to an inquiry by the assured as to names of some builders 
who would be competent to make such an estimate, said agent 
nemed three different builders or firms of builders as “reliable 
builders ,” for the assured to, apply to, and engage some of them 
to make an estimate on the said hotel, among whom was the firm 
of Ketchum & De Noille. The evidence on the part of plaintiffs 
is to the effect that, when said agent named said builders, Mr. 
Lounds, one of the assured, said to the agent: “Before we go 
further in this matter, is it understood that estimates furnished 
by either of these firms will be satisfactory to you?” to which the 
agent replied: “ Yes, certainly; we have done business with all 
three of them.” On the part of defendant said agent testifies to 
the effect that he does not think Mr. Lounds asked such a ques- 
tion; that most of his conversation was with Mr. Flowers; that Mr. 
Flowers asked “a similar question” to which said agent replied 
that “the builders named were all reliable men, and had made 
estimates for us before on buildings.” The assured then engaged 
Ketchum & De Noille, one of the firms of builders named by said 
agent, to make an estimate of said hotel building. Such estimate 
was made from details and specifications furnished by assured, 
and was designated as “an estimate of the cost of replacing the 
hotel building at Moreland.” Said estimate was delivered to de- 
fendant’s agent; and said agent, not being satisfied therewith, 
required of said builders a more detailed estimate, which was 
furnished. Said builders took no account of and made no esti- 
mate upon the furniture destroyed in said hotel. It appears by 
the testimony of De Noille that the estimate of said building was 
made principally by Ketchum, and that it was not understood by 
said builders that they were to act as arbitrators, and he did not 
understand that th®y acted as such. It does not appear that any 
“umpire” was chosen, and the record shows that said estimate 
was not returned “on oath.” At the time said estimate was being 
made by said builders the assured had prepared what they termed 
“proofs of loss,” and the same was served on said agent. ‘It 
appears that one proof of loss was made for each company having 
a policy in force on said property, and the four were delivered to 
said agent in one package. Upon examining one of said papers 
defendant’s agent found that it contained a “clause referring to 
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the loss of the building, as estimated by Ketchum & De Noille & 
Co., builders, selected by agreement between the agent of the 
company and assured to make estimates.” Thereupon the agent 
returned all of said proofs of loss to the attorney who had deliv- 
ered them for the assured. The next day said agent explained to 
said attorney his objection to said proofs of loss, which was that 
said proofs contained said clause in reference to Ketchum & 
De Noille having been “agreed upon.” That appears to have 
been the only objection to said proofs asserted. Defendant’s 
agent insisted that said clause should be stricken out, and assured 
refused to strike the same cut. 

The foregoing facts were proved without any essential conflict, 
and are taken principally from testimony introduced on behalf of 
defendant. There is a dispute between the parties to the action as 
to an arrangement made between the attorney of plaintiffs, who 
delivered said proofs of loss, and defendant’s agent, whereby the 
same were retained by said attorney with the understanding that 
such proofs were to be considered as not having been delivered to 
defendant’s agent. The evidence is conflicting upon that point, 
therefore it is not open for any consideration now. Counsel for 
appellant contends that defendant would have been prejudiced 
and injured by the retention of said proof of loss with said objec- 
tionable clause therein; that it was justified in returning the same 
to assured; that the refusal of assured to strike out said objection- 
able clause and return said proofs was a failure to make proof of 
loss, as required by the policy. Appellant construes said clause as 
an attempt on the part of the assured to involve defendant in an 
implied admission of a material statement of fact which in truth 
never occurred, and which statement was false. We do not gather 
such impression from the evidence. The evidence introduced on 
the part of defendant alone shows a state of facts from which the 
assured could in good faith have presumed that Ketchum & De 
Noille were chosen by agreement to make the required estimates 
on said hotel building, although they were not chosen as appraisers 
in the manner provided by the policy; nor did they proceed to 
make appraisement and return award strictly in the manner pro- 
vided by the policy. The proof of loss in question, as shown by 
the record, contained no statement to the effect that Ketchum & 
De Noille were chosen as arbitrators or appraisers by agreement 
between the company and the assured, or that they made or pre- 
tended to make an appraisement or award, as required by the 
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policy. The proof contains the following statement: “Loss on 
building, as estimated by Ketchum, De Noille & Co., builders, 
selected by agreement between agent of companies and assured.” 
Under the circumstances of the selection of said builders and the 
making of an estimate by them, we see no evidence of fraud, trick, 
or deceit in the insertion of that statement in the proof of loss, 
Moreover, had said statement been absolutely false in fact, we 
do not agree with the proposition of defendant’s counsel that the 
retaining of said proofs of loss would have bound defendant by an 
implied admission of the truth of such statement, under the cir- 
cumstances shown in the case. No such implied admission could 
arise against defendant by merely retaining such paper after de- 
nouncing such objectionable statement as untrue, and demanding 
its elimination from said proof. 

We return to the main question raised upon this. appeal, i. e.; 
that “plaintiffs must recover on an award by arbitrators or ap- 
praisers, if at all.” The question as to how far courts will be gov- 
erned by a provision in a contract requiring that controversies 
arising as to the rights and liabilities of parties thereunder be 
submitted to arbitration has engaged the profound consideration 
of both American and English courts of last resort. The conclu- 
sion reached, and probably settled beyond further controversy, is 
that a provision in a contract requiring all differences or coatro- 
versies arising between the parties as to their rights and liabilities 
thereunder to be submitted to arbitration, will not be allowed to 
interfere with or bar the litigation of such controversies when 
brought into court. To enforce such provisions would be to allow 
parties to barter away the jurisdiction of courts to determine the 
rights of parties and redress their wrongs. Therefore such pro- 
vision is disregarded, as against public policy. But many of the 
same eminent authorities hold that a provision in a contract re- 
quiring that the value or quantity of a thing which might be 
involved in a controversy thereunder be ascertained and deter- 
mined by arbitration, or in some other possible and reasonable 
manner, does not oust the jurisdiction of the courts, but only 
requires a certain character of evidence of a fact in controversy. 
Therefore a provision in a contract like the one under considera- 
tion in the case at bar, requiring that the value of the assured 
property, under certain conditions, shall be ascertained by ap- 
praisal, is not disregarded as against public policy, but is upheld 
as valid: Scott vs. Avery, 5 H. L. Cas., 811; Hamilton vs. Insur- 
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ance Co., 136 U. S., 242; U. S. vs. Robeson, 9 Pet., 325; Insurance 
Co. vs. Clancy, 71 Tex., 5; Wolff vs. Insurance Co., 50 N. J., Law, 
453; Gasser vs. Sun Fire Office, 42 Minn., 315; Old Saucelito L. & 
D. D. Co. vs. Commercial Union Assur. Cu., 66 Cal., 253; Sutro 
Tunnel Co. vs. Segregated Belcher Min. Co. (Nev.); Holmes vs. 
Richet, 56 Cal., 307. The policy in the case at bar requires that, if 
the parties fail to agree upon the amount of damage, “the same 
shall then, at the written request of either party, be ascertained by 
an appraisal” by “competent and impartial appraisers,” one to be 
selected by each party, and the two to select an umpire, etc. It is 
insisted by counsel for appellant that said clause, viewed in con- 
nection with the other provisions of the policy, and especially the 
clause that provides that “until such proofs as above required are 
produced, and examinations and appraisals are permitted, the loss 
shall not be payable,” makes it obligatory upon the assured in 
this action to prove the amount of loss or damage by an appraisal 
obtained in the manner required by the policy, or show a fair 
endeavor and failure without plaintiffs’ fault to get such an 
appraisal; otherwise plaintiffs’ suit in court is premature, and 
must fail. This is claimed by defendant’s counsel to be an impera- 
tive requirement of the plaintiffs, whether defendant requests such 
appraisal or not. There is no showing that either party requested 
such an appraisal. The defendant, by answer, expressly denies 
that it “made a request of plaintiffs that the value of said build- 
ing be ascertained by arbitrators to be mutually chosen, or to be 
chosen in any other manner.” The plaintiffs alleged in their 
complaint “that no demand has been made by the defendant for a 
further or any other reference of said loss on building or furniture 
or fixtures since said proofs of loss were so furnished.” This alle- 
gation is not denied. 

In support of their position counsel for defendant cites certain 
authorities, which we will now briefly review. In the case of Old 
Saucelito L. & D. D. Co. vs. Commercial Union Assur. Co., supra, 
it appears from the opinion of the court that the complaint stated 
“facts showing that a difference arose as to the amount of loss;” 
“that plaintiff thereupon, and on request of defendant, chose” 
arbitrators, to whom was submitted “all differences of opinion as 
to the amount of said loss.” The plaintiff further averred that the 
arbitrators so selected failed to agree on the amount of loss or 
damage, and failed to select a third person to act with them in 
case of disagreement, and also failed to make an award; and the 





606 Report of Decisions. [July, 


plaintiff, after waiting a reasonable time, withdrew from such arbi- 
tration. But the court found on the trial that no arbitrators were 
chosen, and no differences as to the amount of damages were sub- 
mitted to arbitrators, ‘and that the failure to submit much differ- 
ences of opinion to arbitration was in no manner the fault or 
result of any action suffered or taken by defendant, but, on the 
contrary, defendant had always been willing to submit such differ- 
ences.” Upon that state of facts and the authorities it was held 
that plaintiff could not recover. It should be remembered that in 
this case the complaint alleged that differences arose as to the 
amount of the loss,.and that defendant demanded arbitration. 
In the case of Adams vs. Insurance Cos. (70 Cal., 198), it appears 
that differences arose between the companies and the assured as 
to the amount of loss, and no demand was made by either party 
for an arbitration, as provided in the policies. The court, referring 
to the case reported in 66 Cal., supra, held that until adjustment 
of the claim by mutual agreement or by arbitration, or a fair effort 
was made by the assured to obtain such arbitration, no action 
could be maintained. In the case of Carroll vs. Insurance Co. 
(72 Cal., 299), it appears that an arbitration was required by the 
policy to determine the amount of loss in case of differences as to 
the same, and that such arbitration was had; but when the plaint- 
iff brought suit he declared upon the policy generally, ignoring 
the award, and made no mention of the fact that an award had 
been obtained. It was held that the award was a necessary ele- 
ment of plaintiff's cause of action. The facts involved in these 
California cases distinguished them from the case at bar, but in 
the main appellant’s position is supported by them. The case of 
Lovejoy vs. Insurance Co. (U. S.C. C.), is also cited by appellant's 
counsel. But that was an action by creditors of the assured to 
enforce payment of the loss to them. It was found that no pre- 
liminary proofs of loss had been made, as required by the policies. 
Nor was there satisfactory evidence of waiver of such proofs. So 
it was held by Judge Blodgett that the claims were not in such 
condition that the assured could maintain an action thereon; and, 
of course, it followed that creditors of assured could not compel 
payment of these claims by garnishment process. In his opinion 
the learned judge, after finding that the preliminary proofs had 
neither been made nor waived, also mentions the provision in some 
of the policies before him, requiring the amount of the loss or 
damage to be fixed by arbitration in case of dispute, and remarks 
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that he has no doubt that courts will enforce the provision in the 
future as in the past. It is plain that in this case the decision did 
not turn upon the question as to whether the amount of loss had 
been fixed by arbitration, because no preliminary proofs had been 
made, as required by the policies, so as to reach the question of 
difference as to the amount of loss. The case of U. S. vs. Robeson, 
supra, is also cited by appellant. This case affirms the general rule 
that, where a contract provides that a certain fact—as that the 
transportation of certian additional freight over and above a certain 
quantity shall be paid for at a given rate, on producing the cer- 
tificate of the commanding officer, showing the quantity of such 
additional freight transported—such fact must be proved by the 
kind of evidence required by the terms of the contract, or the party 
seeking to recover must show that he has made all reasonable 
effort to obtain such proof before he can be allowed to introduce 
other evidence of such fact. In such a case the contract does 
not contemplate that anything is to be done by the person obligated 
to pay, except to await the certificate of the party previously des- 
ignated by both parties to ascertain and certify the quantity. The 
contract does not contemplate that the paying party shall do any- 
thing towards obtaining such certificate; nor is there any alterna- 
tive contemplated whereby the parties may, under certain cireum- 
stances, dispense altogether with the necessity for such certificate; 
nor that it shall only be required in case of “ differences” of opin- 
ion as to the amount in question, and then can only be brought 
into existence by the joint action of both parties in selecting arbi- 
trators to ascertain the value, as in the case at bar. As remarked 
in the case last cited, supra: “The principles involved * * * are 
connected with the fiscal action of the government.” Ifthe paying 
agent of the government disbursed money on certificates or evi- 
dence other than such as the contract provided for, he did so-at 
his own risk, for he was required to produce such certificates as 
the contract called for in accounting for his disbursements. Ap- 
pellant’s counsel cite, as sustaining their position upon the point 
under consideration, Flaherty vs. Insurance Co.,7 Ins. Law. J., 
226 (Pa., 1878). We have not been able to examine this case, as 
the report cited is not at hand. Nor do we find such case in the 
Pennsylvania State Reports. But the holding of the Supreme 
Court of Pennsylvania, as announced by Mr. Justice Sharswood 
in Mentz vs. Insurance Co. (79 Pa., St., 478), appears to be opposed 
to appellant’s position. In that case it appears that the policy in 
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question contained a provision for arbitration of differences as to 
the amount of loss, and that an action should be maintained on the 
policy unless the amount of loss “shall be first thus ascertained.” 
“The defendants moved for a nonsuit, ‘ because section 8 requires 
the parties to the policy to submit to a reference,’ etc. Plaintiff 
objected to the motion because no reference was offered or asked 
for. By direction of the court judgment of non-suit was entered. 
This was assigned for error on the removal of the record to 
the supreme court by plaintiff by writ of error.” The judgment 
was reversed. In the case of Hamilton vs. Insurance Co., supra, 
it appears there was contention as to “whether defendant had 
duly requested and plaintiff had unreasonably refused to submit 
to such an appraisal and award as the policy called for.” But it 
is remarked by Mr. Justice Gray, in delivering the opinion of the 
court, that the evidence upon that question does not depend in 
any degree “on oral testimony or extrinsic facts, but wholly upon 
the construction of the correspondence in writing between the 
parties * * * That correspondence clearly shows that the defend- 
ant repeatedly and explicitly in writing requested that the amount 
of the loss or damage should be submitted to appraisers in accord- 
ance with the terms of the policy: and that plaintiff as often per- 
emptorily refused to do this, unless defendant would consent in 
advance to define the legal powers and duties of the appraisers 
(which defendant was under no legal obligation to do).” It was 
held that “the court rightly instructed the jury that the defend- 
ant had requested in writing, and the plaintiff had declined, the 
appraisal provided for in the policy, and that plaintiff, therefore, 
could not maintain this action.” Soin the case of Gasser vs. Sun 
Fire Office, supra, differences arose as to the amount of loss, and 
“the defendant duly and seasonably made a written request of 
said plaintiff that the amount of such damage be ascertained by 
an appraisal, according to the terms of the contract, and demanded 
that the plaintiff select and name an appraiser to act for him; and 
that plaintiff wholly neglected and refused to comply with such 
request, or to enter upon any appraisal.” Under such a state of 
facts it was held that plaintiff must comply with defendant's re- 
quest for appraisement before action could be maintained for 
recovery of the loss. In the recent case of Insurance Co. vs. 
Pulver (126 Ill, 329), the usual arbitration clause was under con- 
sideration. Mr. Justice Bailey, in delivering the opinion of the 
court, says: “The instructions given enumerate, among the de- 
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fenses of which the defendant was seeking to avail itself, the 
failure of plaintiff to submit her differences with the defendant 
in respect to her loss or damage to arbitration in accordance with 
the conditions of the policy; and on that question the jury were 
instructed as follows: ‘As to the question of arbitration, you are 
instructed that under the provisions of the policy, if there was a 
dispute as to the amount of loss, then either party could demand 
an arbitration to determine the amount of such loss, by serving a 
notice in writing on the opposite party; and before you can find 
against the plaintiff on this point you must believe from the evi- 
dence that there was a dispute between the parties as to the 
amount of the loss, and that notice in writing was served on her, 
or some one authorized to act for her, demanding such arbitration 
in accordance with the provisions of the policy, and that she, in 
person or by attorney, without sufficient cause, refused to submit 
to such arbitration.’ It is insisted that this instruction, though 
holding the law substantially in accordance with the defendant’s 
theory, is erroneous in not conforming in its hypothesis to the evi- 
dence as it was actually given,—the evidence being, as is claimed, 
in accordance with the hypothesis of an instruction asked by the 
defendant.” The court held that said instruction was not erro- 
neous. In the case of Gere vs. Insurance Co. (67 Iowa, 272), after 
suit was brought to recover the loss the insurance company de- 
manded arbitration, under a clause in the policy providing therefor, 
and urged said clause and demand for arbitration as a defense. 
The suit was commenced five months after the loss occurred. It 
was held that demand for arbitration came too late, and plaintiff 
was allowed to proceed. Ina comparatively recent case before the 
Supreme Court of Michigan (Nurney vs. Insurance Co., 63 Mich., 
638), it appears that differences had arisen between the parties as 
to the amount of loss. The policy in question contained an arbi- 
tration clause very much like the one in the case at bar; and, 
although such differences had existed, as to the amount of loss, for 
some five months prior to the suit, no request for arbitration had 
been made by either party. Atthe trial the defendant invoked 
the clause in the policy requiring arbitration, as well as another 
clause providing that no suit should be brought until after such 
arbitration was had. The trial court instructed the jury “that the 
plaintiff could not maintain his suit until the amount of his loss 
had first been determinéd by arbitration, or he had given notice 


to the defendant of his desire to have the same so determined, and 
VoL, X¥X.—39. 
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the defendant had neglected or refused to comply with the request; 
and thereupon further instructed the jury to return their verdict 
for the defendant.” On appeal this was held to be error, and the 
judgment was reversed. See other cases upon this subject: Gibbs 
vs. Insurance Co., 13 Hun, 611; Mark vs. Insurance Co., 24 Hun, 
565, affirmed in New York Court of Appeals, 91 N. Y., 663; Hurst 
vs. Litchfield, 39 N. Y., 377; Wallace vs. Insurance Co., 1 McCrary. 
335; id., 4 McCrary, 123; -Stephenson vs. Insurance Co., 54 Me., 69; 
Wolff vs. Insurance Co., supra; Insurance Co. vs. Putnam, 20 Neb., 
331; Insurance Co. vs. Badger, 53 Wis., 283; Reed vs. Insurance 
Co., 138 Mass., 572; Insurance Co. vs. Steiger, 109 IIl., 254; Lasher 
vs. Insurance Co., 55 How. Pr., 318; Crossley vs. Insurance Co., 27 
Fed. Rep., 30; Robinson vs. Insurance Co., 17 Me., 131. 

Without further reviewing authorities, we conclude from the 
number examined bearing upon this important subject that the 
tendency now is to construe the provision found in contracts like 
the one before us, providing for arbitration as to differences re- 
specting the amount of loss or damage, to mean, in contemplation 
of the parties, that the party desiring arbitration shall request the 
same. In view of the numerous terms and conditions of the con- 
tract, and the position occupied by the parties, we believe this is 
the manifest intention. Under the terms of the policy, when a loss 
occurs, the time for payment is fixed. Notice and verified proofs 
of loss are required to be presented by the assured, with other 
conditions as to proofs and examinations, if the insurer request 
them. The proofs of loss certify under oath the amount of loss as 
claimed by the assured. The insurer may accept this estimate, or 
proceed to negotiate for an adjustment or a “mutual agreement” 
with the assured as to the amount he will takein satisfaction of the 
contract; or the insurer may give notice within the required time 
of intention to restore the property. All these alternatives for the 
insurer are provided in the policy, and it is contemplated that the 
assured must await the movements of the insurer upon some of 
these lines of action. The assured cannot know which will be 
adopted until notified by the insurer. The insurer may also, ifa 
difference of opinion as to the fair amount of the loss is entertained, 
notify the assured thereof, and request arbitration. The insurer 
has the amount of loss claimed by assured, stated under oath; and 
the suggestion of “differences” in that respect must come from 
the insurer, and such differences ought to be certain, and would 
probably involve the admission of liability to pay a stated amount 
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(Lasher vs. Insurance Co., 55 How. Pr., 318), so that an issue would 
be stated to submit to arbitration. The insurer, under such a con- 
tract, is the only party who can effectually demand and bring 
about arbitration or gain a defense by reason of the other party’s 
default in failing to comply therewith, but, if the assured fails to 
request arbitration, this deprives the insurer of no right whatever. 
If the insurer is deprived of the right of arbitration, it happens 
by his own laches. Nor by demanding arbitration can the assured 
bring that remedy into action, for the insurer may simply ignore 
such demand, and lose no defense thereby when the cause of action 
is taken into court. Therefore, under the peculiar conditions of 
the contract, it depends on the will of the insurer alone as to 
whether he will have arbitration or not. If he demands it in 
season, according to the conditions of the policy, and the condi- 
tions are shown to exist, which the policy provides shall be sub- 
mitted to arbitration, then the assured must accede to the request, 
for the courts will afford him no remedy until he submits to arbi- 
tration: Hamilton vs. Insurance Co., supra. But, on the other 
hand, if the insurer is unwilling to arbitrate, he may ignore the 
request made by ussured therefor, and, under such conditions, to 
require the assured to make the request, and plead and prove the 
fact, is to require a vain and useless act, and the ceremony of prov- 
ing it, which is always against the poticy of the law. An important 
circumstance in the case at bar is that, so far as the record shows, 
defendant did not at any time signify to plaintiffs a difference of 
opinion as to the value of said destroyed property, or the amount 
of damage, as claimed by plaintiffs; or that its neglect to pay said 
claim was on the ground of a difference of opinion from that ex- 
pressed in the plaintiffs’ proof of loss as to the value of said prop- 
erty. As appears by the record, that point was entirely lost sight 
of by defendant in its contention that said clause in the proof of 
loss referring to Ketchum & De Noille as agreed upon to estimate 
the value of said building should be stricken out. Upon a careful 
review of the record it is found that the only expressions by de- - 
fendant of dissatisfaction as to the stated value of said property 
was a remark by defendant’s agent to one of the assured “that the 
figures seemed rather high,” referring to the estimate by Ketchum 
& De Noille. That was before proofs of loss were made and deliv- 
ered, and the evidence is produced by plaintiffs. The defendant 
produced no evidence of having signified to plaintiffs a difference 
of opinion as to the value of the property destroyed from that 
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expressed in plaintiffs’ proof of loss. We therefore hold that 
plaintiffs were not bound to show an appraisal or an award as 
to the amount of damages sustained; nor were plaintiffs bound to 
show that they had requested arbitration, and that failure to 
arbitrate was not through their default. 

It is contended by counsel for the appellant that the court erred 
in instructing the jury to the effect that, if the jury found that. 
plaintiffs were entitled to recover any sum, they were also entitled 
to interest thereon at the rate of 10 per cent per annum from and 
after the expiration of sixty days after proof of the loss was deliv- 
ered. By the terms of the policy the loss was payable sixty days 
after proof thereof. At that time the amount of loss became due. 
We think interest was legally allowable, under our statute, as well 
as the authorities in such cases: Comp. St., div. 5, § 1237; Albion 
Lead Works vs. Citizens’ Ins. Co.,3 Fed. Rep., 197; Hastings vs. 
Insurance Co., 73 N. Y., 141; Field vs. Insurance Co., 6 Bliss., 
121; Insurance Co. vs. Gould, 80 Ill., 388; Insurance Co. vs. 
Myer, 93 Ill, 271. 

The further assignments of error by appellant’s counsel have 
been carefully considered; but none of them are sustained. The 
assignments of error not specifically treated appear to be based 
upon the theory of defense set up by defendant, which we have 
not sustained. It is ordered that the judgment of the trial court 
be affirmed, with costs. Blake, C. J., and De Witt, J., concur. 
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pany denied, but there was no disagreement as to the amount or request 
for arbitration, the insured was not obligated to request such arbitration 
as a condition precedent to a suit. 


Held, That the plaintiff could properly allege the value of the property and 
also that it had been ascertained by arbitration. If the conditions did 
not arise requiring arbitration, the allegation as to this would be mere 
surplusage. 


Bacu & Bucs and B. P. Carpenter, for Appellant. 
Toore & Wattace, fur Respondents. 


Harwoop, J. 

This action was brought to recover $1,500 insurance, upon one 
of the policies mentioned in the case of Randall vs. Insurance Co., 
ante. That case is referred to for astatement of the pleadings, 
evidence, and points relied upon by appellant in this case. This 
cause was tried before the court without a jury; and, by stipula- 
tion, the same evidence introduced on the trial of the cause above 
referred to, by the respective parties, was submitted and con- 
sidered in this cause, except that the policy of insurance, issued 
by the Phenix Insurance Company, was introduced herein. There 
are no material differences in the two policies as to the provisions 
requiring proofs of loss. The clause of the Phenix policy, provid- 
ing for arbitration to determine the amount of loss, reads as follows: 


* Decision rendered, January 29, 1891. 
NOTE.—The cases of Randall et al. vs. Lancashire Ins. Co., and Randall et al. vs. L. & L. & G. 
Ins. Co., were decided at the same time and under the same state of facts, by the court on the 


‘authority of Randall vs. Phenix Ins. Co., and of Randall vs. American Fire Ins. Co., ante.—ED 
Ins. Law Jour. 
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10. The amount of sound value and of damage to the property, whether 
real or personal, covered by this policy, or any part thereof, may be deter- 
mined by mutual agreement between the company and the assured, or failing 
to agree, the same shall then be submitted to competent and impartial arbi- 
trators, one to be selected by each party, ‘the two so chosen, in case of dis- 
agreement, to select an umpire to whom they shall refer each subject of dif- 
ference, and the award of any two of them, in writing, under oath, shall be 
binding and conclusive as to the amount of such loss or damage, but shall 
not determine the validity of the contract, nor the liability of this company, 
nor any other question, except only the amount ofsuch loss or damage. 


This policy also contains a clause to the effect that no action 
against the company 

For the recovery of any claim by virtue of this policy, shall be sustainable 
until after an award shall have been obtained fixing the amount of such 
claim in the manner above provided, which is agreed to be a condition 
precedent. 

If this latter clause should be given literal effect, it amounts to 
an agreement that the assured who suffers a loss covered by the 
policy will not resort to court to compel payment unless defendant 
consents; for if the assured cannot maintain an action “ until an 
award shall have been obtained, fixing the amount of such claim 
in the manner provided,” and the company does not join in choos- 
ing an arbitrator, etc., then the assured could not obtain an award; 
hence, according to the litera] terms of the policy, he could not in 
that case maintain his action in the court at all. The contract 
cannot be construed thus, for such a construction makes the clause 
void. We must, if possible, give this provision such an interpre- 
tation as to make it reasonable and not void in law. We there- 
fore construe the provision as to arbitration to mean that the 
provision shall be brought into action when the insurer asserts a 
difference as to the amount of value of the property destroyed or 
damaged, from that stated in the verified proofs of loss, and the 
clause forbidding the maintenance of an action for recovery of the 
loss, until after an award shall have been obtained, must be read 
and applied in connection with the arbitration clause, and it will 
come into action to bar plaintiff's recovery where he has refused to 
arbitrate, after the matter for arbitration arose, and the same was 
seasonably sought in conformity with the terms of the policy, as 
was the case in-Hamilton vs. Insurance Oo. (136 U. S., 242, 10 Sup. 
Ct. Rep. 945), and other cases cited in Randall vs. Insurance Co., 
supra. As will be seen by reference to the case last mentioned, 
the contention on the part of the respondent was not as to the 
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amount of loss, as stated in the verified proofs of loss, but the con- 
tention was that the statement that ‘loss on building, as estimated 
by Ketchum & De Noille & Co., builders, selected by agreement 
between agent of cos. and assured,” was false, and must be striken 
out. Without asserting any other objection or any dissent from 
the statement of value of the property destroyed as contained in 
the proofs of loss, the respondent returned said proofs, and de- 
clined to receive them on the ground that said statement was 
made therein. Plaintiffs refused to expunge said statement from 
the proofs of loss, and, with that contention, it appears negotia- 
tions ceased. No offer was made by respondent to pay any sum in 
settlement of his obligation on said policy, and, no difference of 
opinion being raised as to the value of the property destroyed, we 
think the court rightly held that it was not essential for plaintiffs 
to prove an award, or an attempt to get one, before recovery could 
be had in this action. 

Another point insisted upon by appellant is that the court erred 
“in trying the case as to the loss of the hotel upon two different 
and distinct theories, each being incompatible with the other; that 
is to say, in assuming that under the pleadings the plaintiffs 
could establish their case on an award or finding by Ketchum & 
De Noille, of the value of the hotel at the time of its destruction,— 
& proceeding on an adjusted loss,—and also on a compliance by 
the plaintiffs with the terms of the policy, and proof of actual 
value of the property at the time cf its destruction,—a proceeding 
on an unadjusted loss.” The main elements which constituted 
plaintiffs’ cause of action were (1) the contract, i. e., defendant’s 
obligation to pay a certain portion of the value of the property 
destroyed; (2) the happening of the events which made the obliga- 
tion payable; (3) the failure to make payment. The obligation on 
the part of defendant is to pay according to the value of the prop- 
erty, and the contract provides that under certain conditions the 
value shall be ascertained in a certain manner. This latter pro- 
vision is incidental to the obligation. The plaintiffs alleged the 
value of the destroyed property, and also alleged that the value of 
the hotel had been ascertained by arbitration. This was not an 
averment of two causes of action, nor was it an averment of two 
facts “incompatible with each other.” It was only alleging the 
value, and that the same had been ascertained in a manner re- 
quired by the contract under certain conditions. The fact of as- 
certaining the value by arbitration would be essential to reccvery 
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under certain conditions. Under other conditions it would not. 
Randall vs. Insurance Co., supra. If the conditions were such 
that the ascertainment of the value by arbitration was not essen- 
tial, that allegation in the complaint was surplusage, and the proof 
thereof was not essential to plaintiffs’ right to recover. In receiy- 
ing proofs under such a state of facts offered to establish a liability 
under a contract comprising these alternative conditions, it was 
proper for the court to receive proof of the value, as well as proof 
relating to the ascertainment of that value by arbitration. 

The question as to whether arbitration is vital to plaintiffs’ right 
of recovery depends upon whether the conditions arose requiring 
arbitration. If such conditions did not arise, then arbitration was 
not essential, and proof of value would be pertinent. If the con- 
ditions requiring arbitration arose, and the same failed by the de- 
fault or misconduct of plaintiffs, their right of recovery in the 
action would fail, even though they had proved the value of the 
property otherwise. The observations in this case should be read 
in connection with the case of Randall vs. Insurance Co., supra. 
On the facts and reasons therein set forth, the judgment and order 
overruling defendant’s motion for new trial herein are affirmed, 
with costs. Blake, C. J., and De Witt, J., concur. 


SUPREME COURT OF KANSAS. 


SOMERS 
vs. 
KANSAS PROTECTIVE UNION.* 


Where the application for a membership in a mutual insurance company be- 
comes a part of the certificate of membership, and the application states 
that it ‘must be signed by the applicant, or the certificate, if issued, will 
be void,” and where it is further shown that an application was made by 
the husband for the wife, in her alksence, and the application was signed 
by him with the knowledge and consent of the agent of the company, and 
it is further shown that the application was made at the direction of the 
wife, and afterwards she is informed by the husband of the making of the 
application, and his action is approved by her, held, that by such direc- 
tion and ratification the signature to the application, in the absense of 

ME et oe ae ee 


* Decision rendered, Decemberj7, 1889, Syllabus by Cloyston, C. 
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fraud, becomes in law the signature of the wife, and is binding upon the 
insurance company. 


This was an action brought by Frederick Somers upon a certifi- 
cate of membership and proof of death of Martha Somers, his wife. 
The record shows the facts to be that on the 13th day of June, 
1884, Frederick Somers, upon the solicitation of the duly-authorized 
agent of the defendant, made an application for Martha Somers, 
his wife, and did duly fill out an application in writing, and signed 
the same by siguing her name thereto, which was witnessed by the 
agent as the signature of Martha Somers. Plaintiff also at the 
time paid the agent the membership fee of eight dollars, and the 
application was forwarded to the company at Topeka, Kan., and 
afterwards a certificate was duly issued thereon to Martha Somers. 
The company at the time had no, knowledge that the application 
was signed by the husband, and not by Martha Somers. After- 
wards, on the 21st day of November, 1884, Martha Somers died, 
and due proof of death was made to the defendant company. 
Afterwards the company made due assessment upon its members, 
and such assessment was paid into the treasury of the company. 
After the assessment had been collected, the company learned for 
the first time of the fact that the application was signed by the 
husband, and not by the wife, and thereafter refused to make any 
payment upon that death loss. Trial by jury, and by direction of 
the court the jury returned a verdict for the defendant. Plaintiff 
now brings the case here. 


Laine & Wrona, for Plaintiff in Error. 
J. W. Suearor, for Defendant in Errcr. 


Croaston, C. (after stating the facts:as above.) 

The defendant resists the payment of this claim upon the sole 
ground that the application for membership was not signed by the 
applicant, but by her husband, the plaintiff, and rests its defense 
upon the language of its by-laws and a clause in said application 
for membership. At the bottom of the application, and just above 
the blank for signature of the applicant, appears in the original 
certificate, in small type, the following: “Signature of the appli- 
cant. The applicant must personally sign, or the certificate, if 
issued, shall be invalid.” Section 2 of the by-laws is as follows: 
“Before a certificate of membership shall be issued, an application 
therefor, made upon a blank furnished by the union, must be filed 


> 
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in the home office, signed by the applicant by himself or herself 
and subject to the approval of the medical director and the presi- 
dent or secretary of the union. No certificate shall be granted to 
a person of unsound mind.” It is shown by the evidence on thig 
case, in addition to the facts already stated, that the agent who 
took this application had full knowledge of all the facts in relation 
to the signing of the application, and that it was signed by the 
plaintiff, upon his (the agent’s) solicitation and request, with the 
assurance that it was all right, and that he (the agent) would guar- 
anty it to be all right. It is also shown that Martha Somers desired 
to take an insurance, and had so informed the agent of the com- 
pany. This information was obtained some time before this appli- 
cation was made, at her residence, in the presence of her husband 
and the agent, at a time when her husband made an application 
for membership in the company. It is also shown that before this 
application was made by the husband she requested her husband 
to make this application, or directed him to do so, although not 
personally present when it was made; and afterwards, and after 
the application had been so signed by the husband, he informed 
her of his action, and she said it was all right. There was also 
evidence offered to show that the agent who took this application 
was a general agent of the company. The plaintiff testified that 
he held himself out to be the general agent of the company; 
that he took applications, received membership-fees, and collected 
assessments. It is also shown that. he employed subagents to 
make applications, which were returned to him when made, and 
that he was recognized by the subagents asa general agent. The 
secretary, however, testified that he was only authorized to accept 
applications and membership-fees, and had no authority to collect 
assessments. However, it is shown that he did collect assessments 
and transmitted money to the company, and that the company duly 
receipted to the persons for such payments. Under this state of 
facts it is, perhaps, not necessary to determine whether or not 
the agent was a general agent of the company. He had authority 
to taka applications and receive membership-fees, and under the 
scope of this authority what knowledge he had in relation to the 
applications was notice to his principal, the Kansas Protective 
Union, and it must take knowledge of every fact that came to him 
within the scope of his authority. 
Again, while the by-laws expressly provided that the application 
should be signed by himself or herself, yet these by-laws were not 
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intended and calculated to bind persons not members of the com- 
pany. They were made to govern the officers of the company 
more than to govern persons about to become members, and who 
had no knowledge of such by-laws: Titsworth vs. Titsworth, 40 
Kan., 571, 20 Pac. Rep., 213. Again, the application required the 
applicant to sign in person, and if not so signed the certificate 
would be void if issued. The plaintiff testified that this was in 
small type, and the application was taken after night, and while he 
read the application, yet he did not notice or read those words. 
It will not be contended, we think, that if Martha Somers had been 
present, and had there directed her husband to sign her name, this 
would not be such a signing as was contemplated by the applica- 
tion; and, if she could do this, might she not direct, although not 
present, that her husband should sign the application? and might 
she not, even if she had no knowledge before the signing, upon 
being informed of the fact, accept and ratify it? We think she 
might do both. She directed the making of the application, and 
she ratified it after it was so made. There is no pretense here that 
any fraud was perpetrated upon the company, or that any of the 
questions contained in the application were not correctly answered, 


and as correctly and truthfully as though made by her in person. 
We therefore think that the court committed error in directing a 
verdict for the defendant, and it is recommended that the judg- 
ment of the court below be reversed, and the cause remanded for 
a new trial. 


Per Curtam.—It is so ordered ; all the justices concurring. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


TILLEY 
vs. 
CONNECTICUT FIRE INS. CO.* 


In West Virginia a mortgage creditor who is named in the policy and for 
whose benefit the policy is taken out in the name of the owner, loss, if 
any, payable to him, may sue in his own name the same as if the policy 
had been made direct to him. He need notsue in the name of the owner. 


Any person who has any interest in the property, legal or equitable, or who 
stands in such a relation thereto that its destruction would entail pe- 
cuniary loss upon him, has an insurable interest to the extent of his inter- 
est therein, or to the loss to which he 1s subjected by the casualty. 


The policy provided that suit should not be sustainable until after there had 
been an award; also that suit must be brought within a year. The loss 
was in excess of the insurance. Award was therefore held to be unneces- 
sary, and a suit begun six days before the expiration of the year sus- 
tainable without an award. 


Under the West Virginia statute, a declaration by the claimant in general 
terms, that he has complied with the conditions of the policy and violated 
none of its prohibitions, relieves him from the necessity of making such 
declarations in regard to any particular conditions. 


Suarre & Huaues, for Plaintiff in Error. 
TunstaLt & Tuom, for Defendant in Error. 
Lacy, J. 

This is a writ of error to a judgment of the Circuit Court of Nor- 
folk County, rendered on the 25th day of March, 1889. On the 
20th day of March, 1884, the defendant in error issued its policy of 
insurance, insuring one Sarah F. Laforme against loss or damage 
by fire to the extent of $3,000 on eight double tenement houses 
situated in the county of Norfolk. The policy provided that the 
loss, if any, should be paid to Edward M. Tilley, the plaintiff in 
error, as his interest might appear. At the time when the said 
policy was issued the plaintiff in error held a deed of trust on the 
said property to an amount greater than the said amount of the 
said policy. The said policy was kept alive by renewals until the 





* Decision rendered, April 10, 1890. 
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_ 9th day of November, 1887, when the said buildings were totally 
destroyed by fire. The defendant in error, declining to pay the 
‘loss, on the 3d day of November, 1888, the said Edward M. Tilley 
instituted his action on the said policy against the said defendant 
inerror. At the trial the defendant company demurred to the. 
declaration, and the demurrer was sustained by the said court. 
The ground of the said demurrer was (1) that the action should 
have been brought by the said Sarah F. Laforme, and could not be 
maintained by the plaintiff in his ownname. The declaration was 
in the usual form required, and contained the following: “ And 
the said plaintiff says that before and at the time of making the 
said policy of insurance, and at all times since and now, the said 
plaintiff was and is interested in the said insured buildings in the 
said policy mentioned, and described as aforesaid, to a large 
amount, to wit: to an amount greater than the amount of the said 
policy, having loaned the same upon the said buildings, and the 
land on which the same stand, and secured the said loan on the 
said land and buildings by deed of trust, and the said amount, 
with accumulations of unpaid interest, now exceeds both the 
amount of the said policy, or of the houses destroyed, and of the 
lot on which the same was situated; and the said buildings in the 
policy described, afterwards, to wit: on the night of the 8th of 
November, A. D. 1887, or the early morning of the 9th day of the 
said month, while the said policy was still in force, were burned 
down and consumed and destroyed by fire, and damage and loss 
were thereby occasioned to the said plaintiff to the amount of 
$3,000, in such manner, and under such circumstances, as to come 
within the stipulations, promise, and undertaking, aforesaid, of the 
said defendant, in the said policy contained, and to render liable 
and oblige the said defendant to insure the said plaintiff against 
loss or damage by fire to the amountof $3,000, and to make good to 
the said plaintiff any such loss as should happen by fire, not ex- 
ceeding the last mentioned sum of $3,000 on the buildings afore- 
said in the said policy, and thereby intended to be insured,” ete. 
That the plaintiff, under these circumstances, had an insurable 
interest in the property destroyed, will not be questioned. Any 
person who has any interest in the property, legal or equitable, 
or who stands in such a relation thereto that its destruction would 
entail pecuniary loss upon him, has an insurable interest to the ex- 
tent of his interest therein, or of the loss to which he is subjected 
by the casualty. And it has been said that any interest, however 
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slight, may be insured; as when A advances money to B in- any 
venture, and by agreement is to be paid out of the proceeds of the 
property purchased, he has an insurable interest in such property“ 
to the extent of his advances: Sansom vs. Ball, 4 Dall., 459; In- 
surance Co. vs. Baring, 20 Wall, 159; Fenn vs. Insurance (o., 53 
Ga., 578; Wood, Ins., 483. This interest he holds immediately 
under the contract, and not immediately from Mrs. Laforme. The 
contract was made for his benefit. It was for his benefit that Mrs. 
Laforme was assured. Ifthe declaration is true, and for our pur- 
poses it is true, the contract insures not only for his benefit, but for 
his alone, and for the benefit of no other person whomsoever; he 
being the sole beneficiary. It is claimed, nevertheless, that as the 
contract, although made for his benefit, was not made with him, 
he could not sue in his own name, but only in the name of the per- 
son with whom the contract was made. It is provided by law 
that “an immediate estate or interest in, or the benefit of a con- 
dition respecting, any estate, may be taken by a person under an 
instrument, although he be not a party thereto; and if a covenant 
or promise be made for the sole benefit of a person with whom it is 
not made, or with whom it is madejointly with others, such person 
may maintain in his own name any action thereon which he might 
maintain in case it had been made with him only, and the consider- 
ation had moved from him to the party making such covenant or 
promise.” Section 2,415, Code Va.; Clemmitt vs. Insurance Co., 76 
Va.,361. It is clear, under the statute just quoted, that the plaint- 
iff was authorized and empowered to maintain such an action as is 
set forth in his declaration in his own name. There can be no seri- 
ous question of this. 

The second ground upon which the demurrer was sustained was 
that the declaration contained no allegation that there had been an 
award, and it is alleged that the policy filed with the declaration 
expressly provided that no suit should be sustainable until after an 
award had been obtained. The award provided for in the policy 
was to settle any dispute there might be as to the value of the de- 
stroyed property. It also contained a provision that unless suit 
should be brought within a year the right of recovery should be 
thereby barred. The year had nearly elapsed. No demand is 
alleged of an award by the company; and, if the declaration is true, 
the suggested award was altogether unnecessary and useless, be- 
cause the declaration alleges that the loss exceeded the amount 
of the insurance, with the value of the land added. It would be an 
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unreasonable construction of the policy to consider that the award 
might be asked for just before the expiration of the year, and thus 
defeat all recovery. This could not have been the intention of the 
contract between the parties. If there was any intention on the 
part of the insurer to insist upon this provision in a case where it 
was useless, the said insurer should have done so promptly. To 
“have so long delayed to do this was a waiver of that provision. 
There was no place in the declaration for this allegation that there 
had been an award, nor that there had not been. The provisions, 
conditions, and stipulations of this policy are well nigb intermin- 
able, covering pages of printed matter; and for the relief of those 
persons situated as this plaintiff, with a claim for loss against an 
insurance company which repudiates its obligation for unknown 
causes or pretexts, and who may desire to institute his suit on the 
said policy, the section 3,251 of the Code was enacted. It is there 
provided that, “in an action on a policy of insurance, if the plaint- 
iff file the policy, or asworn copy thereof, with his declaration, it 
shall not be necessary, in respect to the conditions and provisos of 
such policy, to set forth in the declaration every such condition and 
proviso, nor to allege observance thereof or compliance therewith 
in particulars. But, in respect to such conditions and provisos, it 
shall be sufficient to refer to the policy or copy, and allege in gen- 
eral terms the performance of allits conditions, and the violation of 
none of the prohibitions.” The declaration avers, and the demurrer 
admits “that the plaintiff and Sarah F. Laforme have performed, 
fulfilled, observed, and complied with each and all the conditions, 
provisos and stipulations of the said policy on their part and be- 
half to be performed, fulfilled, observed and complied with, and 
have violated none of its prohibitions, according to the form and 
effect, true meaning, and intent of the said policy.” This is all 
that was required. The demurrer admits the truth of these aver- 
ments, and the omission of an allegation of performance of any 
particular condition is immaterial, under the statute cited above. 
For the foregoing reasons, we think the Circuit Court of Norfolk 
County erred in its action in sustaining the said demurrer; and its 
judgment aforesaid will be reversed and annulled, and the cause 
remanded for new trial of the same upon the merits. 





Report of Decisions. 


SUPREME COURT OF NEW YORK. 


GENERAL TERM. 


MARIETTA L. LANE, Ex’rx, Respondent, 
Us. 


MALVINA DE METS, Impl’d, Appellant.* 


A life policy contained the agreement to pay the amount insured to the wife 
if living, and if not living to the children of the insured, and if there 
were no surviving children to the estate of the insured. The insured had 
two children. The wife died first, afterward ason died, leaving children, 
and then the insured died. It was held that under the language of the 
policy, neither the wife nor the children had vested interests during the 
life of insured; that the proceeds of the policy must be paid to the one 
surviving child; and that the grandchildren —issue of a deceased son of 
the insured—were not entitled to any participation. 


This is an appeal from a judgment declaring the respondent as 
executrix of Richard H. Lane entitled to one-half of certain insur- 
ance moneys. The action was brought for a judicial construction 
of two policies of insurance upon the life of Maltby G. Lane. The 
policies were issued by the New York Life Insurance Company on 
December 31, 1870. 

At the time the policies were written the family of the insured 
consisted of the following named persons: his wife, Elvina A. 
Lane; a son, Richard H. Lane; a daughter, Malvina A. De Mets. 

The wife died April 18, 1886. The son died July 1, 1886, leaving 
a widow and two children, and an after-born child, also of Richard 
H. Lane, who survived the insured. The son did not die intestate, 
but left a last will and testament, whereof the plaintiff is sole execu- 
trix. The insured died July 1, 1889, leaving him surviving as heirs- 
at-law and next of kin a daughter, Malvina A. De Mets, defendant 
in this action, and three grandchildren, the issue of Richard H. 


Lane, the son of the insured. 
2 sececesensssacsssnagt tase 
* Opinion filed, February 11, 1891. 
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All the material facts set forth in the complaint are substantially 
admitted by the answer; and the only question for the court to 
determine is whether or not the view of the apportionment of the 
moneys payable under the policies entertained by the insurance 
company be correct in law. The insurance company, upon the 
proofs of death, determined and stood ready to pay the amount 
due upon the two policies in equal proportions to the daughter, 
Mrs. De Mets, and to the executrix of the last will and testament 
of the‘son. 

The words of contract embodied in the policies and submitted 
to the court for equitable construction are as follows: “And the 
said company doth hereby promise and agree to pay the amount of 
said insurance, at its office in the city of New York, to the assured 
under this policy, to wit: Elvina A., wife of Maltby G. Lane, for 
her sole use if living, in conformity with the statute, and if not 
living to the children of said person whose life is hereby insured or 
their guardian, for their use, or if there be no such children sur- 
viving, then to the executors, administrators or assigns of said per- 
son whose life is hereby insured, in sixty days after due notice and 
satisfactory proof of the death during thecontinuance ofthis policy , 


of the said person whose life is hereby insured as above, deducting 
therefrom all indebtedness to the company.” 


Cotes Morris, for Appellant. 
G. S. Hasrinas, for Respondent. 
Brapy, J. 

Itis claimed that the appellant, Malvina A. De Mets, having sur- 
vived her father, Maltby G. Lane, as well as her mother, became 
entitled at his death to the whole of the moneys under the policies 
in question. It is not doubted that Elvina A., a wife of the insured 
and mother of the defendant, did not take a vested interest in 
these moneys, her right to them depending upon the contingency 
of her survival of her husband. It is apparent from the provision 
in the policies that such money was to be paid to herif living, which 
meant living at the time of the death of the insured, at which time 
the policies matured and not before. According to the terms of 
the policies, if the wife of the insured was not living at the time of 
his death, the amount of the insurance was to be paid to the chil- 
dren ofthe insured or their guardian for their use. And if there 
were no such children surviving, then it was to be paid to the 


Vor, XX.—40. 
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executors, administrators or assigns of the insured, i. e., to the 
executors, administrators or assigns of Maltby G. Lane. 

From this phraseology the conclusion seems to be inevitable, that 
the children of the insured had not, or had either of them, a vested 
interest during the life of the insured, it being expressly provided 
by the policies that if there should not be any surviving children of 
his, the insurance money should go to his executors, administrators 
orassigns. It was a provision that was exclusively for the children 
of the insured who should survive him, and not for his grandcbil- 
dren, a result conclusively indicated by the declaration that in case 
there were no surviving children, it should be paid to the represen- 
tatives of his estate or assigns, and the absence of any provision 
for the payment of it or of any part of it to the personal represen- 
tatives of a deceased child. 

It is contended on the part of the appellant that by the well 
settled principles of construction in analogous cases these insur- 
unce moneys, if they should become payable to the children of the 
insured, would be payable to them as a class, and those of the class 
would take it who were in being when the policies became payable. 
This proposition would necessarily include after-born children of 
the insured of his second wife if there had been any as participants 
of the fund. In a case in which a legacy of £2,000 in equal shares 
was given to the children of a deceased sister of the testator of 
whom there. were three at the date of the will, but one of whom 
had died in his lifetime, it was held that the two survivors were 
entitled to the whole sum: Viner vs. Francis, 2 Brown’s Chancery 
Cases, m. p., 658; see, also, Doe vs. Sheffield, 13 East., 526. 

This rule is recognized and approved by the court of appeals in 
U.S. Trust Co. vs. M. B. L. I. Co. (115 N. Y.,-158); and in Down- 
ing vs. Marshall (23 N. Y., 374). Independently, however, of this 
rule a proper construction of the language employed in the elause 
in the policy which embraces the subject under consideration re- 
moves all doubt that by the words “surviving children ” the in- 
sured meant “his children only who should survive him.” 

The construction contended for on behalf of the plaintiff, if the 
appellant had not survived the insured, would have made the 
moneys under consideration payable to her personal representatives, 
and not to those of the insured as expressly provided for in the 
policies in case there should be none of his children surviving. 
The adjudications upon which the plaintiff depends are not applic- 
able to the facts and circumstances of this case. In Whitehead vs. 
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N. Y. L. I. Co. (102 N. Y., 143); the policies were issued in consider- 
ation of a sum stated paid by the wife of the insured, and the 
amount of the policy was to be paid to her or her personal rep- 
resentatives. In one of the policies it was specified “that in case 
she died before the insured, the insurance should vest in the heirs 
of the insured,” and in one of the other two policies, in case of 
such death, the insurance was to vest in his children. In the U. 
S. Trust Co. vs. M. B. L. I. Co. (115 N. Y., 152); the policy was issued 
on the life of ahusband for the sole use of his wife, in which it 
agreed to pay to her or her executors, administrators or assigns, 
after the death of the husband, the sum insured, and, in case 
sheshould die before him, that then the amount should, after 
his death, be payable to their children, or to their guardian, if 
under age. It will have been observed that in neither of these 
cases, as very justly remarked by the learned counsel for the 
appellant, is there a contingent limitation to the personal rep- 
resentative of the husband in case there should be no surviving 
children of his as in the case in hand, thus showing an absolute in- 
tention that the children should enjoy the amount of insurance if 
they survived father and mother. And it will be perceived upon a 
perusal of the case in 115 N. Y., that the court of appeals expresses 
the opinion that upon the death of the wife before her husband, 
the policy was payable to her children as a class, and those of the 
class would take, and they only, who were in being at the time 
when the policy became payable; that is to say, the whole policy 
would be payable to the survivor of the class. It appears, there- 
fore, to be an express authority for the proposition that the ap- 
pellant, being the surviving child of Maltby G. Lane at the time of 
his death, was entitled to the whole fund in question. 

These views are not antagonistic to the decision in the case of 
Continental L. Ins. Co. vs. Palmer (42 Conn., 60), in which it appear- 
ed that the wife insured the life of her husband for her sole and 
separate use and benefit, the sum insured, however, to be paid to 
the wife, if living, and if not, to their children, inasmuch as there 
was no contingent limitation to the personal representatives of the 
husband in case there should be no surviving children at the time 
ofhisdeath. The intention of Maltby G. Lane, the insured, seems 
to have been briefly stated as follows: If my wife survives me, she 
isto have the whole of the insured sum; if not, my children, if they 
survive me, shall have it. Ifthey do not either of them survive 
me, it shall form a part of my estate, to be distributed either as I 
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shall direct by my last will and testament or according to the laws. 
of the state of New York. It is my design to provide for my wife 
and my children, and none others, through the instrumentality of 
these polices. For these reasons it is thought that the judgment 
appealed from was erroneous and should be reversed, and a new 
trial ordered, with costs to appellant to abide event. 

Van Brunt, P. J., and Daniels, J., concur. 


SUPREME COURT OF COLORADO. 


CHARTRAND 
{ 
e 


5 US. , 


BRACE.* ) 


A life certificate was made payable to the wife, and in case of her death to the 
children. The insured died, and shortly afterward, before the money had 
been paid to the wife, she died. Held, That upon these facts the right to 
the uncollected fund vested absolutely in the wife, and upon her death 
passed as part of her estate to her administrator, to be by him disposed of 
as other assets of the estate; the fact that the fund had not been paid over 
at the time of the death of the wife does not change the above. 


A certificate of insurance in a fraternal order is, in legal contemplation, a 
policy of life insurance, and to be construed as such; and the association, 
so far as it is engaged in the business of life insurance, must be treated 
in law as a mutual life insurance company. The certificate as a written 
contract is the measure, so far as it goes, to the rights of all parties. 


A policy of life insurance is in the nature of a testament, and although not a 
testament, the courts will, in construing it, treat it so far as possible as 
a will. 


In September, 1886, the Ancient Order of United Workmen, 4 
secret society organized and established for the purpose, among 
other things, of insuring the lives of its members, issued to one 
Sterling D. Rouse, a member of the order, a certificate of insurance 
in the following words and figures omitting the formal parts, 
to wit: ‘This certificate, issued by the authority of the Supreme 
Lodge of the Ancient Order of United Workmen, witnesseth: that 
Brother Sterling D. Rouse, a master workman degree member of 
Centennial State Lodge No. 8 of said order, located at Boulder, in 


* Decision rendered, February 13, 1891. 
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the state of Colorado, is entitled to all the rights and privileges of 
membership in the Ancient Order of United Workmen, and to par- 
ticipation in the beneficiary fund of the order to the amount of 
two thousand dollars, which sum shall at his death be paid to his 
wife, Ella A. Rouse, and, in case of her death, to Mary E., Clara D., 
and Anna L. Rouse, children. This certificate is issued upon the 
express condition that said Sterling D. Rouse shall in every pare . 
ticular, while a member of said order, comply with all the laws, 
rules, and requirements thereof.” On December 30, 1886, said 
Sterling D. Rouse died, leaving his said wife and children him sur- 
viving. In less than one month thereafter, January, 28, 1887, and 
before any portion of the insurance money had been paid to the 
wife, she also died. Appellee, Brace, having been appointed admin- 
istrator of said Ella A. Rouse, commenced this suit in the county 
court against the Order of United Workmen, to recover the insur- 
ance, as part of said Ella’s estate. ‘Che children named in the cer- 
tificate also claimed the benefit of the insurance. The defendant 
appeared, and requested to be permitted to deposit said sum of 
$2,000 “subject to the order of the court, according to the very 
right of the case;” and it was accordingly so ordered, and the 
defendant was dismissed as a party. Mary E. Chartrand, formerly 
Mary E. Rouse, Clara D. Rouse and Anna L. Rouse, minors (said 
last two appearing by John H. Nicholson, their guardian), were 
substitued as parties to the action in place of defendant, for the 
purpose of enabling them to assert in this action their claim to the 
insurance money. Judgment having been rendered in the county 
court, the action was appealed to the district court, where an 
amended answer was filed in behalf of said children and their 
guardian, claiming the insurance money. The amended answer 
shows, inter alia, that the children namedin the certificate of insur- 
ance are the children of said Sterling D. Rouse by his first wife, ‘ 
who died many years before; that they were his only children, and 
with his said wife, Ella, were the only members of his family de- 
pendent upon him for support; that his said wife Ella, was, and 
had been for years, an invalid, and left no surviving children. The 
amended answer further shows; “That said Grand Lodge of the 
A.0.U. W. is a voluntary beneficiary association, not incorporated; 
that its constitution and laws in force at the time said Sterling D. 
. Rouse became a member, and when he died, provided among other 
things that the beneficiary or beneficiaries named in the certificates 
issued to members should be confined to one or more of the family 
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of the members, or some person or persons related to him by 
blood, or who shall be dependent upon him; that the amount of 
the beneficiary certificate upon the death of its members shall be 
collected by assessments upon its members, the assessment to be 
made upon the first day of the next month after receiving notice 
from the recorder of the lodge of which the deceased was a mem- 
‘ber, and payment by the members is voluntary, and cannot be 
enforced, except by suspension of the members; that notice-of the 
death of said Sterling D. Rouse was received by the grand recorder 
of the said Grand Lodge of the A. O. U. W., January 11, 1887; that 
the assessment to pay the beneficiaries named in his certificate was 
not in fact made until and on March 1, 1887, and the money to pay 
the same was not collected and in the treasury of said grand lodge, 
and proper officer ready to draw, warrant, and pay the same, vntil 
the 27th day of March, 1887.” Upon motion of the administrator, 
the district court rendered judgment upon the pleading in his 
favor, from which judgment this appeal is taken. 
Hayt, J. 
The amended answer admits, by failing to deny, the facts as 
stated in the complaint, and, for the purposes of appeal, the new 
matter set up in this answer must be taken as true. Upon these 
facts, the position of appellee is that upon the death of the insured 
the right to the fund vested absolutely in the wife, Ella A. Rouse, 
and that: upon her death the right to the uncollected fund passed 
as part of her estate to her administrator, to be by him disposed of 
as other assets of the estate. The contention of appellant is that, 
as the fund had not been paid over or collected at the time of the 
death of the wife, the right thereto became vested in the children, 
under the terms of the policy. The certificate is, in legal contem- 
plation, a policy of life insurance, and to be construed as such. 
That the amount only be collected by assessment upon members of 
the association, after due notice of death, and the payment of 
such assessment is purely voluntary, can make no difference. The 
association, so far as it is engaged in the business of life insurance, 
must be treated in law as a mutual life insurance company. The 
certificate is to be regarded as a written contract, and, so far as it 
goes, it is the measure of the rights of all parties: Bolton vs. 
Bolton, 73 Me., 299; Com. vs. Wetherbee, 105 Mass., 149; State vs. 
Association, 18 Neb., 281; Wiggin vs. Knights of Pythias, 31 Fed. 
Rep., 122; Knights of Honor vs. Nairn, 60 Mich., 44; Insurance Co. 
vs. Horner, 14 Colo., 391. 
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Turning to the policy executed in this case, we find the disposing 
clause to be couched in the following language: “Which sum 
shall, at his death, be paid to his wife, Ella A. Rouse, and, in case 
of her death, to Mary E., Clara D., and Anna L. Rouse, children.” 
It would be difficult to find language to more clearly and definitely 
fix the time at which the right to this money vested in Ella A. 
Rouse than the words “at his death.” It is claimed, however, that 
the words following “in case of her death, to Mary E., Clara D., 
and Anna L. Rouse, children,” qualify the words immediately pre- 
ceding, and that, when construed together, they give to the chil- 
dren a right to the fund so long as the same is capable of practical 
identification and control, and has not been otherwise appropriated 
by the wife, although the wife in fact survives the husband. But 
the plain intent of the language of the policy is against such con- 
struction. The words, “which sum shall at his death,” fix the time 
at which the right to the fund isto be determined, and the words 
following provide for the payment to the children in case the wife 
shall not be living at that time. The children were only to receive 
the money upon the happening of certain contingencies. The risk 
taken by the association was upon the life of the assured. By his 
death the policy became fixed, and the right to the fund vested. 
The wife having survived the husband, her right became absolute 
by the express terms of the policy. This construction finds sup- 
port not alone in the language of the contract, but is also in 
accordance with the settled policy of the law, which is to favor 
vested, rather than contingent, estates; the first, rather than the 
second, taker: King vs. Trick (Pa.),19 Atl. Rep., 951; Smith’s 
Appeal, 23 Pa. St.,9; Womrath vs. McCormick, 51 Pa. St., 504; 
Felton vs. Sawyer, 41 N. H., 202; 2 Redf. Wills, 253: Association 
vs. Montgomery, 70 Mich., 587. 

A policy of life insurance is in the nature of a testament, and, 
although not a testament, in construing it the courts will so far as 
possible treat it as a will: Bolton vs. Bolton, supra. In King vs. 
Trick, supra, an absolute devise was made by a father to his son, 
followed by a proviso to the effect that, in case the devisee should 
die without children, grandchildren, or wife, living, the estate 
should go over. The words “die without children,” etc., were held 
to refer to the death of the son in the lifetime of the testator, and 
the son, having survived the testator, was declared the owner of 
the fee. The case of Association vs. Montgomery, supra, is in 
some respects quite analogous to the case at bar. It was provided _ 
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by the certificate issued in that case that the insurance should be 
paid to the son and daughter of the insured equally, if living, and, 
if not living, to his heirs; in case of the death of either the son 
or daughter, the full amount was to be paid to the survivor; and 
the court held the provision as to survivorship related to the time 
of the death of the donor. And it appearing that both bene- 
ficiaries were living at that time, although one had died before the 
payment of the benefit, his executor was entitled to the share, and 
not the survivor. In the course of the opinion the court said: 
“The scheme of the corporation is to raise a fund which shall pass 
to designated beneficiaries at the death of a member. The right, 
which before was inchoate and contingent, becomes upon the 
death of the member fixed and certain in the beneficiary. * * * 
The time of payment provided for, namely, ninety days after the 
death of the member, has no reference to who shall take as sur- 
vivor.” So, in the case at bar, we are of the opinion that by the 
express terms of the policy, the right to the fund became vested in 
Ella A. Rouse upon the death of her husband. Consequently, upon 
her death, the fund should pass to the administrator as a part of 
her estate. There is nothing in the constitution or by-laws of the 
association, as pleaded, to change this result. Whatever rights, if 
any, may have been reserved to the society by these instruments, 
have been waived by it, and the fund deposited subject to the 
order of the court. While we feel that our conclusion as to the 
party entitled to the fund must necessarily follow as a matter of 
law, in answer to the argument of counsel based upon the duty of 
the deceased father to provide for his children, it may be said that 
it was equally his duty to provide for his invalid wife. She was 
the person having the strongest claim upon his estate and bounty. 
If the construction contended for by counsel be adopted, the wife 
could not use the fund, no matter to what extremity she may have 
been driven in the final sickness intervening between the death of 
her natural and legal protector and her own death. She could not, 
by anticipating the payment of the legacy, surround herself with 
the things that might have been absolutely necessary to sustain 
her life from day to day. In addition to this, it would place the 
beneficiary primarily entitled to the fund to a great extent within 
the power of the insurer. For instance, by withholding payment, 
the beneficiary would be compelled to bring suit for the money, 
the ultimate decision of which might be delayed for years; and if, 
during the time, the wife should die others would receive the 
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reward of her endeavors without sharing the expense. Under 
such tircumstances, it is easily to be seen that the insurance cor- 
poration or association could compe] the wife in many instances to 
accept less than the face of the policy rather than institute a suit, 
no matter how clear her right of recovery might be. We think 
the judgment of the district court is right and is accordingly 
affirmed. Elliot, J., dissenting. 


SUPREME COURT OF CALIFORNIA. 


NATIONAL BANK OF D. O. MILLS & CO. 
vs. 
UNION INS. CO., or San Francisco.* 


The policy had the usual provisions in regard to title, encumbrance, etc., and , 
was made to the owner, loss payable to mortgagee with the usual mort- 
gage clause attached. It was recited in the written portion that the 
premises were leased to W. & Co., when in fact they were not so leased. 
The statute of California provides that a statement in a policy of a matter 
relating to the person or thing insured, or to the risk, as a fact, is an 
express warranty thereof. Held, that ifin the entire policy and in the 
intention of the parties it can be perceived that such was not the inten- 
tion, such an expression will not be held to be an express warranty, and, 
where there is doubt as to the construction to be given, the court will 
lean against that construction which imposes upon the assured the obli- 
gation of a warranty. 

Foreclosure and sale of property insured as above, the mortgagee bidding in 
the property, does not extinguish the debt due until the mortgagor’s 
right of redemption expires and the sheriff makes out the deed, and the 
company is still liable and must pay the mortgagee. 


Stoney V. Smrrx and Smirn, Wricut & Pomeroy, for Appellant. 
Denson & Oarman, for Rexpondent. 


Foors, C. 
On the 27th day of December, 1886, the appellant, a fire insur- 
ance company, issued to the Johnston Brandy & Wine Manufactur- 
ing Company a policy of insurance against loss or damage by fire, 
upon certain property therein mentioned, to the amount of $3,000. 
On the face of this policy was attached the following indorsement : 
“Loss (if any) payable to National Bank of D. O. Mills & Co., as 


* Decision rendered, March 31, 1891. 
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herein provided. It is hereby agreed that this policy, as to the 
interests of the mortgagee or trustee only therein, shall not be 
invalidated by any act or negligence of the mortgagor or owner of 
the property insured, nor by occupation of the premises for pur- 
poses more hazardous than are permitted by the terms of this 
policy, nor by any change in title or possession of the property 
insured : provided, however, that whenever the said mortgagee 
or trustee shall become aware of any act or negligence of the 
mortgagor or owner which would, except as to the mortgagee or 
trustee, invalidate this policy, or of any occupation of the premises 
for purposes more hazardous than are permitted by the terms of 
this policy, or of any change in title or possession of the property 
insured, he will at once notify this company thereof : and provided, 
also, that he will on demand pay to this company the additional 
premium charged by this company on account of any increased 
risk for the entire term of this policy ; and failure to so notify this 
company, or toso pay said additional premium, shall avoid this con- 
tract.” It further appears that there was an indorsement made 
thereon that on the 2d of March, 1887, the National Bank of D. 0. 
_ Mills & Co. had notified the insurance company that it as mort- 
gagee had instituted a suit for foreclosure on the property em- 
braced in the policy, and that the same had been accepted by that 
company without prejudice to the policy. On the 25th of May, 
1887, the same insurance company issued a policy of insurance of 
the same character and to the same parties, and the loss made 
payable in the same way and upon like conditions, for the sum of 
$2,000. It appears that the property insured was destroyed by 
two successive fires in the month of September (about the 3d and 
20th, in the year 1887), and that the value of the building and 
other property burned at said times was fully equal to the amount 
of the insurance. The National Bank of D. 0. Mills & Co., to whom 
the loss was made payable, and who held a mortgage for $6,000 on 
this property, brought this action to recover for the loss, interest, 
and costs, and obtained judgment as prayed for; from which, and 
an order denying a new trial, this appeal is taken. 

The appellant urges in support of its contention that the first 
finding of the trial court, “that all and singular the averments of 
the complaint are true ;” and the second finding, “that all and 
singular the matters and things stated in defendant’s amended 
answer and the general averments, and both of the general and 
special defenses therein set forth, are untrue, excepting,” ete.,— 
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are unsupported by the evidence. The point made in this behalf 
is that at the time of the issuing ofthe policy, dated the 25th of May, 
1887, it was made an express warranty therein by the insured that 
the premises were then leased to Messrs. Walden & Co., when, in 
fact, they were not so leased, and that therefore, by its terms, the 
policy was void for such misrepresentation. Conceding that the 
statement in the policy, if taken by itself, and without reference to 
other portions of that statement, viz., “it isunderstood and agreed 
that the within described premises have been leased by Messrs. 
Walden & Co.,” is an express warranty, under section 2607 of the 
Civil Code, which reads, “A statement in a policy, of a matter 
relating to the person or thing insured, or the risk, as a fact, is an 
express warranty thereof,” nevertheless if, taking the entire policy 
in all its terms and language, it can be perceived that such was 
not the intention of the parties, such an expression will not be 
held to be an express warranty ; and, where there is any doubt as 
to the construction to be given to language insuch a matter, “the 
court should lean against that construction which imposes upon the 
assured the obligation of a warranty:” National Bank vs. Insur- 
ance Co., 95 U. S., 679. 

In another part of this policy there occurs this clause : “ Fraud, 
false swearing, misrepresentation, or concealment of a material 
fact by the insured, whether in the application for this policy, 
proofs of loss or otherwise, shall render this policy void.” Thus it 
seems that it is the intentional misstatement or concealment of a 
material fact which rendered the policy void, and not the mere 
fact that a statement therein as to the material matter is untrue. 
The evidence in this case shows that there was no intentional mis- 
statement as to the leasing of the property to Walden & Co. These 
parties did have a verbal lease of the premises up to the 
30th of April, 1887, and this fact, and the further fact that the 
language of the policy is “ have been ” leased, goes far to create the 
impression that, as the lease had been so recent, the Johnston 
Brandy & Wine Manufacturing Co., having that in mind, might have 
been of the impression that these parties still had a lease, or per- 
haps meant to say that they had had a lease. This view of the 
matter in hand seems to be in accord with previous adjudications 
of the appellate court. In Wheaton vs. Insurance Co. (76 Cal. 419, 
18 Pac. Rep, 758), a somewhat similar question was involved, and it 
was contended that the statement of the insured, in his applica- 
tion as to the value of the property, was an express warranty. The 
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alleged warranty was in this language: “Special reference being 
made to the assured’s application and survey No. 261,707, which is 
his warranty, and a part hereof.” In another part of the policy 
there was this clause: “If any false representation is made by the 
assured of the condition, situation, or occupancy of the property, 
or any overvaluation, or any misrepresentation whatever, either in 
a written application or otherwise, this policy shall become void.” 
The appellate court said (page 422, 76 Cal., and page 761, 18 Paz. 
Rep.): “In Helbing vs. Insurance Co., 54 Cal., 156 it was held 
that a provision in a policy of insurance, that the application shall 
be considered a warranty, and, if the property insured is over- 
valued in it, the policy shall be void, applies only where the state- 
ments as to value are intentionally false ; that the question of fraud 
is one of fact ; that although, where the discrepancy between the 
statement in the application and the actual value of the property 
isso great as to convey the conviction of fraud to the reasonable 
mind, the jury may and ought to find fraud, yet, where the discrep- 
ancy is very considerable, the jury may find the application not to 
have been fraudulent, even in the absence of explanatory evidence. 
* * * Moreover, the language of the provision in the policy 
here sued on, that if any false representation is made by the 
assured, etc., the policy shall become void, when read as a whole, 
very clearly shows that a willful misrepresentation as to the value 
of the property, or one made with such gross and reckless care- 
lessness as in the law would be treated as willful, was in the con- 
templation of the parties. Ifso, the previous clause does not make 
the valuation a warranty. Even when the statements in the 
application are declared to be warranties, they will not be regarded 
as such if qualified by other stipulations, which afford a fair infer- 
ence that the parties themselves did not so intend them:” 
Page 423, 76 Cal., and page 762, 18 Pac. Rep. By the findings it 
has been determined by, the trial court as a fact that the assured 
did not intentionally misrepresent any fact to exist material to the 
risk which did not exist, and, as heretofore stated, we think the 
findings on this point are sustained by the evidence. 

The appellant claims also that the policy of the 27th of Decem- 
ber, 1886, was void as to the Johnston Brandy & Wine Manufac- 
turing Co., because the lessees, Walden & Co., were warranted to 
be the tenants then, and in possession, and that when these tenants 
abandoned the possession of the premises, without notice given by 
he assured to the company, the policy became void. This state- 
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ment of the existence of the lease to Walden & Co.,if it stated such 
existence, was not a warranty in either of the policies, as we have 
seen, and the change of possession, if it took place without notice, 
did not concern the plaintiff here; for it was not to be affected by 
any act of this kind, unless notice was brought home to it of 
such change of possession, and it further failed to notify the com- 
pany. The evidence is sufficient to show that the plaintiff had 
no knowledge of any change in the possession of the property 
from Walden & Co., back to the Johnston Brandy & Wine Manu- 
facturing Co., nor that the premises were vacated or unoccupied, 
even conceding that such was the fact, under a proper interpreta- 
tion of the language of the policies on these points. If it had no 
such knowledge, it was not bound to communicate it, and was 
protected by the indorsement on the policy. It follows, therefore, 
that unless the plaintiff here has lost its right by reason of some- 
thing which is shown by the evidence to have transpired before 
the loss, by which the rights of the plaintiff under the terms of the 
indorsement on the policies are affected, there was no error com- 
witted in the rendition of the judgment and the refusal to grant a 
new trial. 

In this connection the appellant contends “that the interest of 
a mortgagee in insured property is measured by the amount of his 
mortgage debt at the time of the loss, and if at such time his debt 
is extinguished, either wholly or in part, his interest as a mortgagee 
is also extinguished either entirely or pro tanto ;” and that ‘‘the 
mortgagee debt” of the plaintiff “having been pro tanto ex- 
tinguished to the extent of $6,000, by reason of the foreclosure sale 
and the application of the proceeds to the mortgage indebtedness, 
the mortgage clause operated as a protection to the plaintiff only 
to the extent that its indebtedness remained unpaid after the sale.” 
It is true that the plaintiff proceeded to foreclose the mortgage, 
and that of this intention the defendant had notice, and that the 
property was bought in at sheriff’s sale for the plaintiff, a credit of 
$6,000 made upon the judgment, and a certificate of purchase 
issued. But when the fire occurred the deed had not been executed, 
and the legal title had not been passed, the time for redemption 
not having elapsed. It is not pretended that there was any payment 
of money on the judgment. The bid of the plaintiff was credited 
on the judgment, and a receipt given to balance the sherifi’s 
account of the foreclosure sale. But there would never have 
been any actual payment of money received by the plaintiff 


. 
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unless it had been paid in upon the redemption of the property, or 
it had upon the failure of redemption received a deed. In fact, 
the plaintiff never got a deed until after the loss had occurred, no - 
redemption having taken place. 

In this connection the argument by the appellant is that the 
legal effect of the foreclosure was to pay the plaintiff’s debt pro 
tanto, and to that extent to extinguish its interest as a mortgagee 
in the insured property. It has been held by the appellate court 
of this state that the foreclosure of a mortgage embraces the sale 
of the property, and the execution of the sheriff’s deed, as well as 
the decree of the court ordering the sale. A mortgage cannot be 
said to be foreclosed, even in the sense of our Code, until the mort- 
gagor’s right of redemption is cut off: Goldtree vs. McAllister, 86 
Cal., 105. Tested by this rule, since the time for redemptton had 
not elapsed, when the foreclosure took place, and loss occurred 
and no deed had been made to the mortgagee, there had been 
no foreclosure of the mortgage. And so far as the question 
of payment of the mortgage debt is concerned, as bearing 
upon the matter of the extinguishment pro tanto of the insurable 
interest of the mortgagee, it was held in Bragg vs. Insurance Co. 
(25 N. H., 298), that where, in a policy such as this, the insurance is 
effected on the property of one person, and theloss made payable 
to the mortgagee, another person, that even upon a foreclosure, 
where the property is sold and a deed made to the mortgagee, 
there is not such an alienation of the title as to forfeit the right to 
recover on the policy ; for if the mortgagee thus acquires an ad- 
ditional interest in the property, it is a potential reason why he 
would be more interested in protecting the property insured; and 
such a change of title, although within the language of the proviso 
against change of title or sale or transfer, is not within its spirit 
and purpose, and will not vitiate the policy ; and the instance of a 
case where the title becomes absolute in a mortgage by foreclos- 
ure is cited by Mr. May in his work on Insurance, to illustrate this 
principle: May, Ins., § 275. To much the same effect is it held in 
Heaton vs. Insurance Co., 7 R. 1., 508. Unless the right of redemp- 
tion has been extinguished, there is no payment pro tanto by the 
mortgagor at the sale: West vs. Chamberlain, 8 Pick, 338. Where 
no deed has passed, as we have seen, the foreclosure is incomplete, 
and no payment has been made. If the deed had been made when 
the fire occurred, and the right of redemption had been cut off, 
there would have been a payment made by the bid. But even then, 
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under the authorities, it seems as if there would have been no 
change of title or extinguishment of interest which would have 
affected the policy. For these reasons we advise that the judg- 
ment and order be affirmed. Weconcur: Belcher C.; Vanclief,C. 

Per Curram.—For the reasons given in the foregoing opinion, the 
judgment and order are affirmed. 

Beatty, C. J., being disqualified, did not participate in the above 
opinion. 


SUPREME COURT OF OREGON. 


i 


HOME MUT. INS. CO. ) 
vs. ) 
OREGON RY. & NAV. co.) 


Action was brought by the company to recover damages from the party re- 
sponsible for the destruction of property, on which the insurance which 
was partial had been paid. Recovery had previously been had by the 
owner in an independent suit against the wrongdoer in an action to which 
the company declined to be a party. 


Held, That where the insurance is partial, the name of the owner must be 
joined in an action by the company under the provision in the Oregon 
Code, permitting actions to be brought in the name of the real owner. 
Or if he declines to join, he should be made a party defendant. 


The complaint states in substance that on the 30th day of April, 
1888, the plaintiff had executed to one J. H. Koontz three insur- 
ance policies for the aggregate amount of $20,000 on his mill and 
its contents at Echo, Or.; that on that date the said mill and its 
contents were totally destroyed by fire caused by the negligence 
of the defendant; that on May 22, 1888, and June 1, 1888, upon 
proof of loss, the plaintiff paid said Koontz the amount of said 
policies in full; and that the value of said property so destroyed 
was the sum of $39,361.72. Judgment is asked for the full sum of 
$19,888.14 and interest, and for costs and disbursements. The 
defendant, after denying the material facts as alleged, set up asa 
defense, in substance, that on the 21st day of December, 1888, the 
said Koontz commenced his action against defendant in the circuit 

* Decision rendered, April 90,1891...2«2°2°° ° # 
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court for Umatilla county for the recovery of the sum of $39,361.72 
as damages for the destruction of said mill and its contents, and 
that subsequently a verdict was rendered therein by the jury in 
favor of said Koontz for the sum of $17,500, which was affirmed on 
appeal to the supreme court, and that the defendant thereatter in 
that action paid the said Koontz the amount so found as damages 
for the destruction of said property, and that by reason thereof the 
said Koontz was fully compensated for the total amount of the in- 
jury to him caused by the defendant, and that said Koontz holds 
said money in trust for the use and benefit of the plaintiff, ete. 
And the defendant set up as a further defense that, prior to the 
commencement of the action of said Koontz against the defendant 
herein, the plaintiff herein, the Home Mutual Fire Insurance Com- 
pany, had full knowledge of the circumstances of the destruction 
of said property, and that an action was about to be commenced by 
the said Koontz against said railroad company to recover damages 
for such loss, and was notified by said Koontz and his attorneys 
of such fact, and was requested by them to prosecute, or join with 
him in prosecuting, the action against the said company; that the 
said insurance pompany neglected and refused to prosecute either 
severally or jointly with said Koontz, and disclaimed all interest 
therein, and permitted said action to be prosecuted alone by said 
Koontz against said railroad company. The defendants in the 
present action allege that at the time of the commencement of 
said action, and until after the trial thereof as aforesaid, neither of 
the defendants had any knowledge that the property alleged to 
have been destroyed was insured in the plaintiff company, or that 
said Koontz had received any sum whatever on account of said 
loss; that after the judgment was recovered, and while said action 
was pending upon appeal, the defendants for the first time be- 
came aware of the fact that the property was insured in said com- 
pany, and immediately notified the insurance company of the re- 
covery of the judgment in favor of Koontz, and requested it to 
take such steps as it might deem necessary to protect any interest 
or claim upon the proceeds of the judgment which it might have; 
that the insurance company, upon the receipt of such notice, dis- 
claimed any right, title, or interest in the said judgment in favor 
of Koontz, or the proceeds thereof, and declined to take any steps, 
legally or otherwise; that by reason of the failure of the insurance 
company to unite with the said Koontz in the prosecution of said 
action, and failure to disclose their interest and to take any steps 
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to prevent the collection of said judgment, whereby Koontz was 
permitted to receive the entire proceeds of said judgment, the in- 
surance company was guilty of a fraud upon the rights of the de- 
fendant, and is estopped from prosecuting this action. To these 
last two defenses, the plaintiff demurred that they were insufficient 
to constitute a defense, which being overruled by the trial court, 
the appeal is taken from the judgment rendered therein. 


Joun M. Guarty, for Appellant. 
W. W. Corron and Zero Snow, for Respondent. 


Lorp, J. (after stating the facts as above.) 

The question presented by the contention for the plaintiff is that, 
if a loss under a policy of fire insurance is caused by the wrongful 
act of a third person, the insurer, upon making payment to the 
insured pro tanto, is subrogated to the rights and remedies of the 
insured and may maintain against the wrong-doer an action in his 
own name, and need not prosecute it in the name of the insured. 
This action is brought by the plaintiff in its own right upon the 
assumption that the effect of the insurance was to create in the 
plaintiff a pecuniary interest in the property insured, and that 
when it was destroyed by the wrongful act of the defendants, 
whereby it became liable and was required to pay for the loss to 
the extent of the insurance to the insured, it became entitled to a 
legal remedy against the defendants in its own independent right 
to the extent which it was compelled to pay for such loss occa- 
sioned by the defendant’s wrongful act. This involves an inquiry 
into the nature of the rights which the insurer acquires upon the 
payment of the insurance for a loss caused by the wrongful act of 
a third person. 

The right of the insurance company that has paid a loss to re- 
cover of the wrong-doer after payment of such loss rests upon the 
doctrine of subrogation, in its application to insurance companies. 
“Every day,” said Lord Mansfield, “the insurer is put in the place 
of the insured:” Mason vs. Stainsbury, 3 Doug., 63. Subrogation 
is purely an equitable result. It is the creation of equity, is not 
dependent on contract, and is enforced for the purpose of attain- 
ing the ends of justice. It grows out of the relation which the 
parties sustain to each other; the party subrogated acquires no 
other or greater rights than those of the party for whom he is sub- 


stituted. As the contract of insurance is one of indemnity, when a 
VoL, XX.—41, 
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loss occurs by the negligent or wrongful act of a third party, and 
the insurer pays the insured, he is entitled upon equitable princi- 
ples to be subrogated to the rights of the insured against the 
wrong-doer. Hence the general rule that when property which 
has been insured is lost or destroyed by the negligent or willful 
act of another an action accrues in favor of the insured, and if the 
insurer pays the loss he is subrogated to the rights of the insured 
as against the wrong-doer, with all his rights as well as his remedies, 

“Where the property insured,” says Mr. Wood, “is destroyed 
by the negligence of a third person, so that the assured has arem- 
edy against him therefor, the insurer by payment of the loss be- 
comes subrogated to the rights of the assured to the extent of 
the sum paid under the policy. The assured becomes trustee for 
the insurer, and by necessary implication the payment of the loss 
operates as an equitable assignment to the insurer to the extent of 
the sum paid under the policy:” Wood, Ins., § 499. The owner 
and insurer, in respect to the ownership of the property and the 
risk incident thereto, are considered but one person, having to- 
gether the beneficial right to an indemnity against the wrong-doer 
whose negligent act occasioned the loss or destruction of the prop- 
erty. The liability of such wrong-doer to the owner is first and 
principal, and that of the insurer secondary; not in order of time, 
but of ultimate liability: Hart vs. Railroad Corp., 13 Mete. (Mass.), 
99; Hall vs. Railroad Cos., 13 Wall., 370. The insurer, standing in 
no relation of contract or privity with those who are responsible 
for the loss, his rights arise out of his contract of indemnity, and 
are derived from the assured alone, and can only be enforced in 
the right of the latter. ‘In any form of remedy,” says Mr. Justice 
Gray, “the insurer can take nothing by subrogation but the rights 
of the assured:” Phoenix Ins. Co. vs. Erie, et¢., Transp. Co., 117 
U.S., 321. The reason for the doctrine that the insurer must en- 
force his rights in the name of the owner against the wrong-doer, 
or party first liable as principal, Tenny, J., said, was “ wholly in- 
consistent with the principle that the insurer can in his own name 
recover for money paid on the contract of insurance in an action 
against the wrong-doer, for, the insurer and assured being in effect 
one person, each cannot maintain an action at the same time and 
for the same loss where there can be but one satisfaction:” In- 
surance Co. vs. Bosher, 39 Me., 256. “It has long been settled,” 
said Dyer, J., “ both in England and in this country, that such a 
cause of action is single and indivisible, and that in a case like the 
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present the insurer could not at common law sue the wrong-doer 
in his own name to recover the amount paid the assured, but must 
bring this action in the name of the assured:” First Presbyterian 
Soc. vs. Goodrich Transp. Co., 7 Fed. Rep., 258. Where the in- 
surance company has paid the owner for the destruction of his 
property by fire occasioned by the fault of a railroad company, and 
afterwards thé owner receives the amount from the company in 
satisfaction of his damages, he holds it in trust for the insurance 
company, and it may recover it from him by a suit in equity. So, 
too, if the railroad company has not paid the owner his damages 
for the loss, or has paid it to him, knowing that he had received 
the amount of the insurance from the insurance company, the rail- 
road company is liable to the insurance company in an action at 
law, which it has a right to bring in the name of the owner, with- 
out his consent, to repay it the damages to the amount of the sum 
paid by it, and that a release from the owner would be no defense 
to such an action: Monmouth, etc., Ins. Co. vs. Hutchinson, etce., 
Transp. Co., 21 N. J. Eq., 108. The subrogation of the insurer 
to the remedies of the insured for the destruction of the insured 
property upon the payment of the loss operates as an equitable as- 
signment to the insurer to the extent of the amount paid. “It is 
in the nature,” said Shaw, C. J., “of an equitable assignment, which 
authorizes the assignee to sue in the name of the assiguor for his 
own benefit:’ Hart vs. Railroad Corp., supra. 

It results, then, that the right, resting on the doctrine of subro- 
gation and not depending upon contract or privity, must be worked 
out through the right of the insured or the owner of the property 
destroyed; that the remedy must be prosecuted in his name, un- 
less the Code of Procedure, which permits an action to be brought 
in the name of the real party, has changed this rule. The case of 
Connecticut Fire Ins. Co. vs. Erie Ry. Co. (73 N. Y., 399), is re- 
lied upon to support this position. But in that case the owner 
had fully settled his claim against the railroad company, but the 
contract showed that the amount of the poiicy was deducted from 
the amount of the loss in the settlement, so that the insurance 
company was the only remaining party in interest. The action 
being under the Code of that state, which requires the action to 
be brought in the name of the real party in interest, by this settle- 
ment, the owner having no interest, it was held that the insurance 
company might properly bring the action. In Atna Ins. Co. vs. 
Hannibal, etc., Ry. Co. (3 Dill., 1), it was held by Dillon, J., that, 
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in a case where the property destroyed exceeded in value the 
amount insured, the rule of law had long been settled that the in- 
surance company, on the payment of the loss, cannot sue the 
wrong-doer in his own name, saying: “The suit, though for the 
use of the insurer, must be in the name of the person whose prop- 
erty was destroyed. The wrongful act was single and indivisible, 
and gave rise to but one liability. If one insurer may sue, then, 
if there are a dozen, each may sue, and, if the aggregate amount of 
all the policies falls short of the actual loss, the owner could sue 
for the balance. This is not permitted, and so it was held nearly 
a hundred years ago.” And again: “But it is insisted that the 
provision of the Missouri statute that every action shall be prose- 
cuted in the name of the real party in interest, though it declares 
that the provision shall not authorize the assignment of a thing in 
action not arising out of contract, changes the rule. However it 
might be if the amount paid by the insurer to the assured had 
equaled or exceeded the value of the property, and the assured 
had made a full assignment, it is plain that this case falls within 
the reasons of the rule itself as expounded by Buller and Mans- 
field in the Case in Douglas, above cited, and which is the foun- 
dation of the law on this subject:” In Marine Ins. Co. vs. St. 
Louis, etc., Ry. Co. (41 Fed. Rep., 644), it was held, under the Ar- 
kansas statute providing that “ every action must be prosecuted in 
the name of the real party in interest,” that an insurance company 
which has paid the insured the full value of the property de- 
stroyed may maintain an action in his own name against the 
wrong-doer causing the loss. Caldwell, J. said: “Under the re- 
formed Codes of Procedure, the action of the insurance company, 
in cases of this sort, may be brought in the name of the insurer 
[citing Swarthout vs. Railway Co., 49 Wis., 625; Connecticut Fire 
Ins. Co. vs. Erie Ry. Co., 73 N. Y., 405]. But, as it is alleged in 
the complaint that the plaintiff has paid the insured the full value 
of the property destroyed, it is plain that the latter have no in- 
terest in the present controversy, and hence they are not neces- 
sary parties.” The opinion is, however, expressed in that case, 
ifthe value of the property destroyed exceeds the insurance money 
paid, that the insurer might join or be joined with the owner im 
the action to recover for its loss, and would not be required, as 
held by Judge Dillon, supra, in such ease, to prosecute the action 
in the name of the insured. A like view was sustained in Crandall 
vs. Transportation Co. (16 Fed. Rep., 75), where Dyer, J., held 
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that in an action to recover the value of a building destroyed by 
a fire caused by the alleged negligence of the defendant, the owner 
of the building and an insurance company that has paid the 
amount of the insurance of such building, and taken an assign- 
ment of the claim from the owner to that extent, may join as par- 
ties to the action when the value of the house exceeds the amount 
for which it was insured: In Swarthout vs. Railway Co., several 
insurance companies united with Swarthout, to whom they had 
paid the amount of their policies for property destroyed by the 
negligence of the defendant, in an action to recover for the value 
of such property. The defendant demurred on the ground that the 
plaintiffs could not sue in one action, but each must sue separately. 
The demurrer was overruled, and the correctness of this ruling was 
the subject of the controversy. The court.say: ‘It is said, if 
the defendant is liable at all, it is separately and distinctly liable 
to each insurance company to the amount paid on its policy. But 
it seems to us that it would be an intolerable rule to allow each 
insurance company to bring a separate suit. The railroad com- 
pany might well say, were this attempted: ‘The claim is indivis- 
ible. There is but one wrongful act complained of, one loss, and 
one liability.’ It might well insist that the whole matter should 
be litigated in one action. And what objection there can be to 
allowing the owner to unite with the insurance companies in bring- 
ing one action to determine the liability of the defendant, we fail 
to perceive. Under the old practice the action would probably 
have been brought in the name of the assured for the benefit of all 
concerned; but the Code requires the action to be brought in the 
name of the real party in interest. Now, it appears that Swarth- 
out has made an assignment in writing to each insurance company 
of a part of his claim against the railroad company for the alleged 
wrongful destruction of his property. It is obvious, if one of the 
insurance companies may bring a separate suit for the amount of 
its claim, each may; and, as the aggregate amount of the policies 
falls short of the actual loss, Swarthout may sue for the balance. 
As we have said, a rule of law which would allow this to be done 
would operate most oppressively upon the railroad companies. 
For a single wrongful act, which gave rise to but one liability, it 
might be harassed with a dozen different actions.” In a later case 
(Pratt vs. Radford, 52 Wis., 118), the court, after citing the section 
of their statute which provides that “every action must be prose- 
cuted in the name of the real party in interest,” and the further 
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section, that, “of the parties to the action, those who are united in 
interest must be joined as plaintiffs or defendants, but, if the con- 
sent of any one who should be joined as plaintiff cannot be ob- 
tained, he may be made a defendant, the reason thereof being 
stated in the complaint,” say: “Under the statutes above cited 
the insurance companies could maintain an action against such 
wrong-doer in their own names, or be joined with the insured as 
plaintiff in such action. * * * Where the common law proce- 
dure prevails, the action of the insurance companies would neces- 
sarily be brought in the name of the insured. It could be so. 
brought without his consent, and he would have no control over it. 
But under our Code of Procedure the companies would sue in their 
own names, joining the insured as plaintiff or making him defend- 
ant, according to the exigencies of the case.” 

It would appear, then, from these last cases, that where the 
property is insured for less than its value, and is destroyed by the 
negligence of a third party, the insurance companies which have 
paid the owner the insurance money must be joined with him in 
an action to recover damages for the destruction of such property, 
and that, upon a refusal of such parties to join as plaintiffs, they 
must be made defendants. The action, though, would be brought 
in their own name, joining the insured as plaintiff or making him 
defendant, according as he stood related to the facts. From all 
this the conclusion results that, where the wrongful act is single 
and indivisible, there can be but one liability or cause of action. 
Since the Code, the cause of action remains as before, single and 
indivisible; and the insurer acquires only a right or interest with 
the owner of the property in the cause of action or liability, and 
not a new and separate cause of action. He cannot, therefore, sue 
in his own name alone, in any case, under the Code, except where 
the amount paid by him has exceeded or equaled the value of the 
property destroyed, and no interest remains in the owner. When 
the amount of the insurance money paid is less than the value of 
the property destroyed by the negligent act, all the authorities 
agree that the insurer must either sue in the name of the insured 
or join with him in bringing an action against the wrong-doer. 
None allow that in such case he can sue in his own name alone, 
for the reason, that the wrongful act is single and indivisible, and 
gives rise to but one liability or cause of action. In that cause 
of action he acquires a joint right with the owner therein, and not 
a new and separate right of action, and therefore must prosecute 
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it jointly with him. They have a joint interest in a single liability, 
and, united, are the real parties in interest. Now, the facts dis- 
closed by this record concede that the property destroyed by the 
wrongful act of the defendant greatly exceeded in value the amount 
of the insurance money paid by the plaintiff. To the extent of 
that payment the plaintiff became subrogated to the right of the 
owner in the property, but the cause of action remained single and 
indivisible, and the plaintiff acquired only «2 joint right with the 
owner therein, and not a new and independent right of action, and 
could not, therefore, prosecute the action in his own and separate 
right. Yet this is exactly what the plaintiff has done, and claims 
it has a right to do. If this were so, it would establish an intoler- 
able rule, and expose the defendant to be harassed by a dozen 
different actions, which it seems to us would be contrary to legal 
principles, and be productive of mischief and oppression. 
The judgment must be affirmed. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF PENNSYLVANIA. 


NATIONAL BOARD OF MARINE \ 
UNDERWRITERS 


Us. 
MELCHERS.* 


Where a suit has been brought against one of two ship-owners, and property 
attached thereunder released before the name of the other owner is intro- 
duced, the suit must be regarded as against the original respondent only. 

A part owner of a vessel is liable in solido for a balance due on an average 
adjustment. 


A district court proceeding in admiralty has jurisdiction by foreign attach- 
ment in a suit against a vessel-owner to recover a balance due on an 
average adjustment. 

A vessel, having been damaged, put into Fayal, and was unable to proceed on 
her voyage, Her cargo was removed, and the vessel sold. The master 
sought a substitute, but was unable to find one. He then collected pro 
rata freight from the underwriters’ agents, who shipped the cargo to its 
destination, advancing the necessary supplies, and chartering a vessel. 
Held, although the bill of lading at Fayal was taken in the master’s 
name, the voyage was abandoned, and a severance of interests occurred 





* Decision rendered, January 6, 1891.—From 45 Federal Reporter, 643 
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there, and hence the rights of the parties in an adjustment are to be de« 
termined by the rules prevailing at Fayal, even though no demand was 
made there for an adjustment. 


In Admiralty. 

Libel in personam to recover the proportion of general average 
expenses incurred by the defendant as owner of the bark Walraven 
Melchers. The Dutch bark Walraven Melchers, on a voyage from 
Hamburg to New York, with a general cargo consigned to several 
owners, sprung aleak, and bore away for Fayal, where she arrived. 
A survey was called by the master, and under the advice of the 
surveyors the cargo was discharged and stored. By a subsequent 
report the surveyors recommended the vessel to be sold, which 
was accordingly done. The master notified his owners, the de- 
fendants, who declined to furnish any funds, and the cargo was 
brought on to New York by a vessel chartered for that purpose by 
the plaintiffs, as agents for the underwriters on cargo. The vari- 
ous expenses incurred at Fayal were paid partly by a credit 
opened by the libelants and moneys raised by a respondentia bond 
on cargo paid by libelants, and partly from funds arising from the 
sale of the vessel. The master remained at Fayal at the instance 
of the underwriters’ agents there. The vessel’s funds were placed 
in the hands of the master’s agent, the vice-consul of the Nether- 
lands, who disbursed the same. Almost all the cargo was shipped 
from Fayal by the Geestemunde, the chartered vessel, in the name 
of the master of the Walraven Melchers, deliverable to the order of 
Messrs. Peter Wright & Sons at New York. The freight from 
Fayal by the Geestemunde exceeded the original freight from 
Hamburg to New York. The master exacted from underwriters’ 
agents before allowing the cargo to be forwarded, distance or pro 
rata freight on the part of the voyage performed by the Walraven 
Melchers from Hamburg to Fayal, which was paid by them to the 
master under protest, in order to obtain possession of the cargo to 
be forwarded to the United States. The master did not cause any 
valuation or appraisement of the cargo to be made, nor procure 
an average adjustment to be prepared at Fayal, and the funds to 
provide for carriage of cargo to the United States were furnished 
by the underwriters’ agents at Fayal, who after its arrival in New 
York had an adjustment made there, by which the owners of the 
vessel were declared debtors to the owners of the cargo. This 
suit was begun by attaching in Philadelphia the bark Jan Melchers 
as defendant’s property. After the release of the vessel, Andrian 
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Hemmes, a half-owner of both vessels, was made a party by 
amendment. 


Morton P. Henry, for Labelants. 


Cutler vs. Rae, 7 How., 729, has been overruled by Moorwood 
vs. Enequist, 23 How., 491, and Insurance Co. vs. Dunham, 11 
Wall., 1, and has been recognized to be overruled in San Fernando 
vs. Jackson, 12 Fed. Rep., 341; Coast Wrecking Co. vs. Phe- 
nix Ins. Co., 7 Fed. Rep., 236; Belt vs. Gumbel, 24 Fed. Rep., 383; 
Heye vs. North German Lloyd, 35 Fed. Rep., 60; Olivari vs. Insur- 
ance Co., 37 Fed. Rep., 894; Sweeney vs. Thompson, 39 Fed. Rep., | 
121; Wheaton vs. Insurance Co., id., 879. Foreign attachment lies 
in admiralty: Atkins vs. Disintegrating Co., 18 Wall., 272: Manro 
vs. Almeida, 10 Wheat., 473. The place for adjustment is the place 
of final destination: Barnard vs. Adams, 10 How., 270: Bradley 
vs. Cargo of Lumber, 29 Fed. Rep., 648; McLoon vs. Cummings, 
73 Pa. St., 98. A transshipment of the cargo to complete the voy- 
age does not end the adventure: Pierce vs. Insurance Co., 14 
Allen, 320; Winter vs. Insurance Co., 30 Pa. St., 334. The re- 
spondent is not entitled to the benefit of Act Cong. June 26, 1884: 
Card vs. Hine, 39 Fed. Rep., 818; The Amos D. Carver, 35 Fed. 
Rep., 665. The master was not entitled to pro rata freight: Arm- 
royd vs. Insurance Co., 3 Bin., 487; Welch vs. Hicks, 6 Cow., 504; 
Vlierboom vs. Chapman, 13 Mees. & W., 230; 1 Pars. Mar. Law, 
166; The Joseph Farwell, 31 Fed. Rep., 844. 


Horace L. Cueyyey, J. Ropman Pavt, and A. Lypney Brppte, for 
Respondent. 


Ship-owners are not partners, and respondent is only liable for 
amoiety: 1 Pars. Shipp. & Adm., 116; Hen. Adm., 67; 3 Kent, 
Comm., 151; Cutler vs. Rae has been formally approved by the 
supreme court in Dupont De Nemours vs. Vance, 19 How., 171; 
Bags of Linseed, 1 Black, 108. Pro rata freight is allowable by 
law of Germany. Articles 630, 632, Code of Commerce for all Ger- 
many: Liverpool, etc., Co. vs. Phenix Ins. Co., 129 U.S., 397, 9 
Sup. Ct. Rep., 469. By law of Holland. Article 478, Commercial 
Code of Netherlands. Article 1526 of Portugese Code. By law of 
United States: Abb. Shipp. (12th Ed.), 369; Pars. Shipp. & Adm. 
239; Luke vs. Lyde, 2 Burrows, 883; Hunter vs. Prinsep, 10 East, 
378; Bork vs. Norton, 2 McLean, 422; The Nathanial Hooper, 3 
Sum., 542; Gray vs. Waln, 2 Serg. & R., 229. An adjustment 
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should be made at the points of the separation of interest: Lown. 
Av. (4th Ed.), 281; Gourl. Gen. Av., 4207. 
Butter, J. 

In disposing of this case I will confine myself to the points urged 
at the hearing; and will do little more that state conclusions re- 
specting these. Some of them involve doubt and difficulty. None 
of them, however, are new in their legal aspect, and, while the au- 
thorities are not harmonious, they have been so fully discussed 
that nothing additional can be advanced. The suit was brought 
against one of the ship’s owners, alone, and the property attached 
was released before the name of the other was introduced. Its in- 
troduction was, therefore, too late. The suit must be regarded 
as against the original respondent only. In my judgment, how- 
ever, he is answerable for the entire liability of the ship. As said 
in Parsons on Shipping, p. 89, all part owners are generally liable 
in solido for repairs and necessary supplies. The cases cited 
support the text. 

The court has jurisdiction. In the absence of Cutler vs. Rae (7 
How., 729), this I believe would not be questioned. That case, 
however, cannot be regarded as authority. Its decision as re- 
spects the point was unfortunate. The question was neither ar- 
gued nor presented—as appears by an appendix to 8 How., p. 616 
—and the decision (which did not pass without dissent in the 
court itself) was a surprise to the profession. The later rulings of 
the same court show it to have been a mistake (Morewood vs. Ene- 
quist, 23 How., 491; Insurance Co. vs. Dunham, 11 Wall. 1); and 
these later cases have been followed in the circuit courts (Belt vs. 
Gumbel, 24 Fed. Rep., 383; Heye vs. North German Lloyd, 33 
Fed. Rep., 60; Olivari vs. Insurance Co., 37 Fed. Rep., 894; 
Sweeney vs. Thompson, 39 Fed. Rep., 121; Wheaton vs. Insurance 
Co. id., 879). 

Should the average adjustment be made in accordance with the 
rule prevailing at Fayal, or those in force at New York? This 
question involves difficulty. I think, however, the views ex- 
pressed by Mr. Lowndes, in his work on General Average, p. 198, 
are sound and govern the subject. I therefore adopt them. As 
he says, where a vessel is wrecked, or so damaged by peril of the 
sea, that the voyage cannot be continued, and the master finds and 
substitutes another, whereby the cargo is carried to its destination, 
retaining his lien and earning freight, no separation of interests 
occurs until the destination is reached. Consequently the adjust- 
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ment is to be made according to the rules prevailing there. Where 
the master forwards the cargo to its destination by another vessel 
in pursuance of his agency for its owners, alone, without intention 
to retain his lien and earn freight, the adjustment is to be made 
according to the rules of the place of reshipment. The intent in 
such case, however, may be and sometimes is involved in doubt by 
taking a bill of lading in the master’s name, and consigning the 
goods to the ship’s agent. Where the cargo is furnished by or on 
behalf of its owners, without retention of the ship’s lien, the sepa- 
ration of interests occurs at the place of reshipment, and the ad- 
justment must, consequently, be made according to the rules 
prevailing there. 

In view of this statement of the law, my understanding of the 
facts in the case settles the question involved. The vessel was 
unable to proceed beyond Fayal. She was so damaged as to ren- 
der the cost of repair unjustifiable. The master sought a substi- 
tute but was unable to find one. He was not required to do more’ 
and consequently abandoned the voyage. The libelants, who rep- 
resent the underwriters directly, and the owners of the cargo in- 
directly, in view of these facts took charge of the cargo, chartered 
the vessel, advanced necessary supplies and carried the cargo to 
its destination. The libel substantially admits these facts: It 
says the “master abandoned the voyage, * * * and the libel- 
ants assumed the duty of master and owner of the vessel towards 
it, advanced the money required to pay all expenses incurred at 
Fayal * * * in order to obtain possession, and chartered the 
North German Geestemunde to carry it to New York.” That the 
voyage was completely “abandoned” by the master, and that he 
intended to have no further connection with the cargo after its 
delivery to the libelants at Fayal, is I think made clear by his acts 
and declarations, and especially by his demand of pro rata freight. 
Ido not attach importance to the fact that the bill of lading at 
Fayal was taken in the master’s name. This was done probably at 
the suggestion of others, and for the sake of convenience merely. 
He did not retain his hold on the cargo; but consigned it to the 
libelants’ agent. In my judgment the ship’s connection with it 
was completely severed at Fayal. Mr. Despard, an adjuster and 
the libelants’ representative, a gentleman of intelligence and 
experience, adopted this view, as appears by his testimony. 

It follows that the rights of the parties are to be determined by 
the rules prevailing at Fayal. The respondent is not affected by 
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the fact that he did not demand an adjustment there before part- 
ing with the cargo, as possible he might be were he now suing for 
a balance on general average. He is here defending simply against 
a claim set up by others. 

In this view of the facts found, it follows also that the demand 
of pro rata freight was justifiable. It is unnecessary to inquire 
whether the latter subject was governed by the law of the ship’s 
flag, the place of contract, or that where the voyage terminated. 
The laws of each in this case justify the charge. An adjustment 
must therefore be made according to the foregoing opinion. If 
the parties do not agree upon such an adjustment, a commissioner 
will be appointed. 


SUPREME COURT OF TENNESSEE. 


US. 
VANDERBILT INS. CO.* 


The insured property was described on the face of the policy as a dwelling 
occupied by tenants. 


Held, That this was a warranty of such occupancy at the inception of the 
contract, and if not true the policy was void. 


A consent to a vacancy during the continuance of the policy would not bea 
waiver of vacancy at its inception. 

Where it appeared that the company also claimed over-insurance and did not 
admit the amount of the loss, a demand for estimates at considerable ex- 
pense to the insured, with knowledge of the facts, was not a waiver of 
the defense of vacancy. 


Matone & Matong, fur Appellant. 
M. B. Trezevant, for Appellee. 
Lorton, J. 

Action at law upon a policy of fire insurance. The property 
insured is described on the face of the policy as a “one-story 
frame, shingle-roof dwelling-house, occupied by good tenants, as 
such.” This policy was issued March 9, 1888, and was for two 
years. On the 31st of January, 1889, the property was consumed 
by fire. The insurance company, among other pleas, pleaded that 


* Decision rendered, May 5, 1891. 
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the premises were not occupied, either at the time of issuance of 
policy or at time of loss. There was a judgment for the insurer. 
Errors are assigned upon the charge of the court to the jury. 
Among other things, the court charged as follows: ‘The state- 
ment in the policy in this case, ‘on the one-story frame, shingle- 
roof dwelling-house, occupied by good tenants, as such,’ is a repre- 
sentation by the plaintiff to the defendant that, at the time the 
policy was issued, the building was really occupied, and the con- 
dition upon which the contract of insurance was based, and to en- 
title the plaintiff to recover, it must have beentrue. Therefore, if 
you find the building was vacant, and that the defendant was 
ignorant of that fact, this avoids the policy, and your verdict 
should be for defendant. This is the law, even though the state- 
ment be made in ignorance and without any desire to misrepre- 
sent any of the facts.” This was a succinct statement of the law, 
expressed in positive and unambiguous terms. The distinction 
between a representation and a warranty in a policy of fire insur- 
ance is an important one, and has led to much conflict of judicial 
opinion. The definition by Mr. Arnold in his work on Insurance, 
of a “warranty” is that a “warranty is a stipulation inserted in 
writing on the face of a policy, on the literal truth or fulfillment of 
which the validity of the entire contract depends.” *577. This 
definition, says Mr. May in his valuable work on Insurance, has 
met with general acceptance. The latter author, speaking of a 
warranty, says: “By a warranty, the insured stipulates for the 
absolute truth of the statement made, and the strict compliance 
with some promised line of conduct, upon penalty or forfeiture of 
his right to recover in case of loss, should the statement prove un- 
true, or the course of conduct be unfulfilled.” Again he says: “A 
warranty is an agreement in the nature of a condition precedent 
and, like that, it must be strictly complied with.” Section 156, 
A warranty enters into and is a part of the contract, and the ma- 
teriality is not open to discussion. No liability can arise, except 
within the terms of the contract, of which the warranty is a part. 
On the other hand, a mere representation is in its nature no part 
of the contract, being a statement incidental or collateral to the 
contract. Hence, if a representation be concerning a matter im- 
material to the risk, it does not affect the contract: May, Ins., §§ 
183, 184. If, however, the representation be of a fact material to 
the risk, and be relied upon by the insurer, it is the undoubted 
general rule that such representation, whether made intentionally 
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or through mistake and in good faith, avoids the policy. “It ig 
the fact that the insurer relies upon the truth of the representation, 
and not upon the intention, which misleads, whether fraudulent or 
otherwise, that gives the right to complain.” Id.,§ 181. In view 
of the consequences resulting from the breach of a warranty, how- 
ever immaterial, the courts will not favor a construction which will 
convert that which was incidental or collateral into a warranty. 
The intent that the statement or description shall be a part of the 
contract must arise upon a fair interpretation and clear intent of 
the words used. Whether the statement constitutes a warranty or 
a representation is a question of law, and is for the court. The 
rule that any statement or description on the face of the policy 
which relates to the risk is a warranty has been largely accepted: 
Wall vs. Insurance Co., 7 N. Y., 370. It is enough, however, for 
the purposes of this case, to say that when, on the face of the pol- 
icy, the property is described as a dwelling-house occupied by 
tenants, such a statement is a warranty. It is evident, in such a 
case, that the property is insured as an occupied dwelling, and this 
fact becomes a part of the contract. To recover, the assured 
must bring himself within the terms of the contract upon which he 
sues: Alexander vs. Insurance Co., 66 N. Y., 464. 

The second assignment of error is upon the refusal of the court 
to charge the jury that, “if you find that the house was vacant at 
the time the policy was taken out, yet if you further find the fact 
to be that this vacancy continued for some time; that plaintiff, 
Boyd, notified the insurance company of the vacancy, when the in- 
surance company, through its agent and secretary, said, ‘ that was 
all right,’ or words to that effect,—then this was a waiver of the 
forfeiture caused by the house not being occupied when the policy 
was issued, and on this point your verdict should be for the plaint- 
iff.” This request is not explicit. If the notice to the secretary of 
the company was merely a notice that, at the time of the notice, 
there was a vacancy, this would not be notice that when issued a 
vacancy was then existing. The facts show that this house had not 
been occupied for. nearly a month before issuance of policy, and 
that it continued vacant until burned, nearly a year afterwards. 
During this time the unoccupied premises were used by wagoners 
and iramps as a temporary camping place. The notice given the 
secretary was not earlier than November. To operate as an estop- 
pel, the facts shoul@ have been fully and fairly stated. If, with 
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such notice, the company consented to the continuance of the pol- 
icy, or made no objection when informed of the facts, then it might 
be held as waiving all right to afterwards complain of the non- 
occupation of the premises at the date of insurance or at the date 
of loss. This request leaves the extent of the notice to conjecture. 
A consent to a vacancy occurring during the life of the policy 
would not be a waiver- of a warranty that the premises were occu- 
pied at inception of contract. Provision is made in the contract 
for a vacancy thus occurring, and the court had already charged, 
concerning such a vacancy, during life of policy, “that, if defend- 
ant had notice of such vacancy of the house after it had been in- 
sured, and assented -to its being vacant, this would be such a 
waiver of the forfeiture clause for a vacancy as would entitle plaint- 
iff to recover.” Notice of such a vacancy, and consent thereto, 
would only operate to waive the clause of the policy forfeiting it 
for a vacancy without consent during life of the policy. This con- 
tract had never had any validity, and life could not be given to it 
unless the company, with full notice, consented to its continuance. 
Good faith and fair dealing required that all the facts should have 
been stated. If, however, this request be regarded as requiring 
notice of the non-occupation at inception of the contract, then it 
was not error to refuse it; for the evidence of plaintiff as to what 
he said to the secretary does not show that he informed him of the 
non-occupation at issuance of contract. What he did say would 
only leave the impression that he spoke of a vacancy then existing, 
and his anticipation of an early occupancy. It is not error to re- 
fuse to charge upon a point not involved in the evidence. 

The third and last assignment is upon the refusal of the court to 
charge that if, after the loss and knowledge of the facts by the 
company, a negotiation for a settlement of the loss was begun, “ by 
which Boyd was required to go to expense and trouble in getting 
up an estimate of his loss or the value of the house destroyed,” 
that this would operate as a waiver of the defenses heretofore con- 
sidered. It was not error to refuse this. The company did not 
admit the amount of the loss, and claimed overinsurance in addi- 
tion to the defenses growing out of breach of warranty of occupa- 
tion. The policy required that the assured should furnish evi- 
dence of his loss, and, if required, plans and specifications of the 
building destroyed. The requirement of such evidence, even if it 
did involve expense, is not a waiver of other defenses. The cases 
of Insurance Co, vs. Norton (96 U. S., 234), and Titus vs. Insurance 
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Co. (81 N. Y., 410), cited by counsel for appellant, were cases in- 
volving conduct after forfeiture, but before a loss had occurred, 
They do not support the assignment. The other cases cited are 
not accessible. It is inconceivable, though, that they should be 
authority for the position that, if the insurer after a loss requires 
proof of loss, it thereby waives all right to set up as a defense that 
it is not liable by reason of the fact that it never had a valid con- 
tract at all. “Waiver” is generally but another term for estoppel. 
There can be no estoppel where the assured has not been misled 
to his prejudice. This defense was one to the whole demand. 
Its assertion might waive defects in proof or want of notice, but the 
demand of estimates of loss in no way misled plaintiff, for he knew 
that not only was all liability denied, but that, if any existed, the 
amount of his demand was contested. 
The judgment must be affirmed. 


SUPREME COURT-OF NEBRASKA. 


SPRINGFIELD FIRE & MARINE INS CO. 
US. 
McLIMANS et at.* 


1. A mere temporary absence of the occupant of a building therefrom will 
not render void a policy of insurance which contains a provision that the 
policy shall become void in case the building becomes vacant. 

2. Forfeitures are not favored, and should not be enforced unless the courts 
are compelled to do so, and this rule applies to insurance policies. 

3. Where the insured property was situated in an adjoining state, and the 
persons insured were residents of this state, but the agent of the insur- 
ance company through whom the insurance was effected resided near the 
property insured, and had notice of the uses to which the building was 
applied, his knowledge will be deemed that of the company, and it will 
be too late, after a loss has occurred, to object upon the ground that the 
building was applied to uses prohibited in the policy. : 

4, A policy of insurance is to receive a reasonable construction, and, if pos 
sible, one that will carry its provisions into effect. 


R. W. Barczr and Atten & Rosrysoy, for Plaintiff in Error. 
H. C. Brome, for Defendants in Error. 


* Decision rendered, February 25, 1890. Syllabus by the Court. 
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MaxweEtt, J. 

Upon the 23d day of February, 1886, plaintiff in error issued to 
McLimans & Coyle its policy of insurance against fire, to the 
amount of $600, on their two-story frame building, occupied in 
lower room as a billiard hall and in upper story for a dwelling, and 
situate on lot 7, block 54, Ogden, Iowa, for the period of one year 
from date thereof. Upon Saturday night, February 12, 1887, at 
about 12 o’clock, a fire occurred which destroyed said building. 
Upon the 7th day of April, 1887, the defendants in error, having 
made an affidavit for proof of loss at Odgen, Iowa, by the direction 
of one Sylvester, who had countersigned and delivered said policy 
as agent for the insurance company, sent the same to one Alverson, 
the state agent of said insurance company, at the city of Des 
Moines, Iowa. Upon the 16th day of September, 1887, the de- 
fendants in error filed their petition in the District Court of Madi- 
son County, Neb., and thereupon a summons was issued therefrom, 
which was returned as served by delivering a certified copy to one 
J. F. Duncan, agent of the Springfield Fire & Marine Insurance 
Company, in Madison county, Neb. A motion was made to dismiss, 
as in Insurance Co. vs. McLimans (44 N. W. Rep. 991; lately de- 
cided by this court,) which motion was overruled, and, as we de- 
cided in that case that there was no error in overruling the motion, 
the matter will not be further considered. 

Upon the overruling of the motion the company filed an answer, 
in substance as follows: “That it was provided in the policy that 
‘if the above-mentioned premises shall be occupied or used so as 
to increase the risk or become vacant or unoccupied, and so remain 
without notice to and consent of this company in writing, then, in 
every such case, this policy is void.’ And defendant says that 
after said policy was made and accepted, and prior to the occur- 
rence ofthe alleged loss and damage by fire, the said building 
therein described, without notice to defendant, and without the 
knowledge of defendant, and without its consent in writing in- 
dorsed on said policy or otherwise expressed, became vacant and 
unoccupied, and so remained vacant and unoccupied up to and at 
the time the alleged loss and damage is said to have occurred. 
Defendant, therefore, says that, prior to the occurrence of said 
loss and damage, said policy became absolutely null and void, and 
has ever since so remained.” 

The court, at the request of the insurance company, gave the 


following instructions: “If you find from the testimony that 
VOL. XX.—42, 





658 Report of Decisions. (July, 


upon the 7th day of April, 1887, McLimans, one of the plaintiffs in 
the action, made an affidavit before Earl Billings, a notary public 
in and for Boone County, Iowa, and afterwards furnished the same 
to the defendant company as and for proof of loss, in which affidavit 
he stated that said building was occupied when burned by one 
Stevens as a dwelling and billiard hall, and you further find that 
when said building was burned it was not so occupied by said 
Stevens as dwelling and billiard hall, and also that said McLimans 
knew when he made and delivered said affidavit to defendant that 
said building was not occupied as therein stated, then your verdict 
should be for defendant.” “If you find from the evidence that in 
an affidavit made by McLimans, one of the plaintiffs in this case, 
before Earl Billings, a notary publicin and for Boone County, Iowa, 
on or about April 7, 1887, and which affidavit he afterwards sent to 
defendant, that said McLimans falsely swore that said building 
when it was burned was occupied by one Stevens as a dwelling 
or residence, and that he knew when he made and furnished said 
affidavit to the defendant company that the said building: was not 
so occupied by said Stevens as a dwelling, then your verdict should 
be for the defendant.” “If you find from the evidence herein 
that, after the policy sued on in this action was made and accepted, 
tbe building insured was used for the purpose of storing or keep- 
ing therein for sale, and for selling therein, beer or intoxicating 
liquors, then such use of the building would render said policy 
void, unless you further find that the defendant had notice of such 
use of the building, and consented thereto by a person authorized 
to give consent thereto for the defendant.” 

The first instruction above set forth submitted to the jury the 
question whether or not the premises were vacant, within the 
meaning of the terms of the policy, when the fire occurred. It was 
certainly very favorable to the company. A party, by effecting in- 
surance upon his dwelling, does not thereby impliedly agree that 
he will remain on guard to watch for the possible outbreak of a 
fire. He insures his property as a precaution against possible loss. 
If he is indebted, his duty to his creditors requires this, and, if 
not in debt, his duty to his family may induce him to procure the 
insurance. He is not to become a prisoner on the property, how- 
ever, nor to be charged with laches, when, in the pursuit of his 
business, health, or pleasure, he temporarily leaves the property, 
which still remains his home. The necessity of most persons for 
temporary absences on business or family convenience is known to 
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every one, and must have been in the contemplation of the insurer 
when the policy was issued. A policy of insurance is to be so con- 
strued, if possible, as to carry into effect the purpose for which the 
premium was paid and it was issued. If it does not in fact insure 
the property covered by it, and since destroyed by fire, then the 
savings of a life-time may be lost, because from a technical defect, 
which did not affect the risk, the company is enabled to evade its 
duty. Forfeitures are odious in law, and should never be en- 
forced, unless the court is compelled to do so: Dickenson vs. 
State, 20 Neb., 81; Estabrook vs. Hughes, 8 Neb., 496; Hibbeler 
vs. Gutheart, 12 Neb., 531. The business of an insurance company 
is to indemnify those of its patrons who have paid the amount de- 
manded for the risk, and sustained loss. Where the loss has not 
happened through the fault of the insured, why should the in- 
surer be permitted to retain the premium, and refuse to perform 
its contract, or upon what principle of justice are courts required 
to search for technical objections to relieve it from liability, and 
thereby defraud its patrons? A substantial compliance with tlre 
contract is all that is required. A mere temporary absence, which, 
at the most, is all that is shown in this case, would not affect the 
risk: Stupetski vs. Insurance Co., 43 Mich., 373; Cummins vs. In- 
surance Co., 67 N. Y., 260; Herrman vs. Insurance Co., 81 N. Y., 
184; Insurance Co. vs. Tucker, 92 Ill., 64; Dennison vs. Insurance 
Co., 52 Iowa, 457. Of the defense that intoxicating liquor was 
sold in the building in violation of the statutes of Iowa, it is suffi- 
cient to say that the testimony shows that the defendants in error 
resided at Norfolk, Neb., while the agent of the company resided 
in the town in Iowa where the property was situated, and near 
such property, and he seems to have been fully advised of the 
purposes for which the building was used. His business was to 
receive premiums and deliver policies. He could not shut his eyes 
to plain facts which he must have seen and known, and the com- 
pany plead ignorance thereof. There is no error in the record, 
and the judgment is affirmed. The other judges concur. 
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LOWER COURT DECISIONS. 


TITLE TO FUND OF BENEVOLENT SOCIETY. 


Court of Chancery of New Jersey. 


BRITTON 
v8. 
SUPREME COUNCIL OF THE ROYAL ARCANUM.* 


Where a corporation is organized under a statute authorizing the formation 
of corporations to accumulate a fund to be paid to the widows and 
children of deceased members, neither the corporation nor the member 
can divert any part of the fund from those for whose benefit it was 
accumulated. 

. Where the beneficiaries of a benevolent corporation are prescribed by law, 
it is an evasion of its policy, and a violation of its letter, to say that 
where a member has named a person not within the class to be benefited, 
and the corporation has issued the certificate to such person, such acts 
shall deprive the proper person or class of persons of all right to, or in- 
terest in, the fund. 


. A falsehood or fraud that does not result in legal injury can neither be 
made the foundation of an action nor the ground of a defense. 


. The phrase “legal heirs,” used in one of the defendant’s by-laws, directing 
that in case a member makes no appointment of a beneticiary his benefit 
shall, on his death, be paid to his legal heirs dependent on him, should be 
construed to mean ‘‘next of kin.” 


. Where there is a civil wrong there ought to be a remedy, and, if the law 
gives none, equity may take jurisdiction, in order that what is right 
may be done. 


Cuares H. Vooruis, for Complainant. 
Wit Brincernorr, for Defendant Corporation. 
Van Freet, V. C. 

The complainant brings this suit to compel the Supreme Council 
of the Royal Arcanum to pay her the sum of $3,000, which she 
alleges she became entitled to by the death of her son, Merritt C. 
W. C. Britton, under a contract made byfher son with the defend- 
ant. Her son was a member of the defendant corporation st the 


® Decision rendered, November 15, 1889. Syllabus by the Court. 
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time of his death. He was admitted as a full-rate member on the 
13th day of February, 1884, and died on the 2d day of May, 1886. 
He died childless, never having been married, and his nearest kin- 
dred at the time of his death were the complainant and two brothers. 
The defendant is a corporation orgaized under the statutes of 
Massachusetts, authorizing the formation of corporations to raise 
a fund “for the purpose of assisting widows, orphans, or other 
relatives of deceased members, or persons dependent upon deceased 
members.” By a statute passed in 1877 the persons to whom the 
accumulated fund of such a corporation could be dispensed or paid 
were limited to “widows, orphans, or other persons dependent 
on deceased members.” But a statute passed in 1882, enlarged the 
class of persons who might become the beneficiaries of the fund 
accumulated by such a corporation so as to embrace “widows, 
orphans, or other relatives of deceased members, or persons de- 
pendent upon deceased members:” Legion of Honor vs. Perry, 
140 Mass., 580. 

The contract on which the complainant rests her right to relief 
is to be found in the application for membership made by her son, 
the certificate of membership issued to him, and the constitution 
and by-laws of the defendant corporation. One of the principal 
objects of the defendant corporation, as its constitution declares, 
is to establish a widows’ and orphans’ benefit fund, from which, on 
satisfactory evidence of the death of a member of the order who 
bas complied with all its lawful requirements, a sum not exceeding 
$3,000 shall be paid to his family or those dependent on him, as he 
may direct. One of its by-laws ordains that there shall be paid on 
the death of each full-rate member, who is in good standing and 
not under suspension for any cause at the time of his death, the 
sum of $3,000. This payment is to be made by a draft drawn by 
the secretary on the treasurer, in favor of the person entitled to 
the benefit, and delivered to the payee, who must, when he presents 
his draft to the treasurer for payment, surrender the outstanding 
benefit certificate. Another by-law provides that each applicant 
for membership shall enter on his application for membership the 
name of the person to whom he desires his benefit paid on his 
death, and that the name of the beneficiary so designated shall be 
entered in the certificate issued to the member. Members have 
the right to change their beneficiary on surrendering the benefit 
certiticate previously issued, and to have a new certificate issued, 
in the name of the new beneficiary. By another by-law it is or- 
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dained that “in the event of the death of all the beneficiaries, 
designated by the member in accordance with the laws of the order, 
before the decease of such member, if he shall have made no other 
or further disposition thereof, the benefit shall be paid to the 
legal heirs of the deceased member dependent upon him ; and, if 
no person or persons shall be entitled to receive such benefit by the 
laws of this order, it shall revert to the widows’ and orphans’ benefit 
fund.” By the constitution and by-laws, no person is qualified to 
become a member of the defendant corporation unless he is a 
“white man between twenty-one and fifty-five years of age, of sound 
health, of good moral character, a believer in a Supreme Being, 
and competent to earn a livlihood for himself and family.” The 
foregoing summary states, in substance, all of the provisions of the 
constitution and by-laws pertinent to the present discussion. 

In his application for membership, Merritt C. W. C. Britton 
designated Robert M. Brennan as the person to whom he desired 
his benefit to be paid on his death, and, in the certificate which the 
defendant issued to Britton, Brennan was named as beneficiary, 
and Britton, after obtaining the certificate, delivered it to Brennan, 
who still retains it, and who has, on demand, refused to surrender 
it. Brennan was not related to Britton, nor was he in any wise 
dependent on Britton. The proofs show that Brennan was a 
creditor of Britton, and that the reason why Britton appointed him 
his beneficiary, and delivered his certificate to him, was to secure 
him for a debt. Brennan can take nothing under this appointment. 
Britton’s attempt to make Brennan his beneficiary must be treated 
as nugatory. In another case involving the same question I have 
said, in conformity to what I understand to be the uniform course 
of decision on this subject, that where a corporation is organized 
under a statute authorizing the formation of corporations to 
accumulate a fund to be paid to the widows and children of deceased 
members, the corporation can only pay the fund to the widows and 
children of deceased members, and, if it should make a promise to- 
pay any part of it to any other person, its promise would be void. 
Its promise would not only be ultra vires, but in direct contra- 
vention of the purpose of the statute from which it derived both 
its corporate existence and power. And a member of such 4 
corporation is equally powerless to divert from its appointed chan- 
nel that part of the fund of the corporation which becomes pay- 
able on his death: Legion of Honor vs. Smith, 45 N. J. Eq.— - 17 
Atl. Rep. 770. So that I think it must be regarded as entirely 
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clear that Brennan has no right whatever to the sum in controversy, 
nor to the certificate of membership issued to Britton. 

The question of the case is, did the complainant, by the death 
of her son, become entitled to the sum which she claims? The 
defendant says she did not, because her son procured his cer- 
tificate of membership by deceit and fraud; and it has, in 
addition to the answering, filed a cross-bill asking for the surrender 
and cancellation of the certificate. The fraud charged consists in 
a representation in his application for membership that Brennan 
was his cousin, when in truth no relationship existed between them. 
The following are the material parts of Britton’s application: “I 
am not now a member of this order; I have not, within six months, 
been rejected; am not now under suspension; and have never been 
expelled from any council of this order; and am a believer in a 
Supreme Being. I reside at 305 York street, Jersey City. I was 
born on the 7th day of August, 1851, and am between thirty-two 
and thirty-three years of age. My occupation is that of a medical 
student. Place of business, college of P. andS., New York City. I 
direct that, in case of my death, all benefit to which I may be entitled 
from the Royal Arcanum be paid to Robert M. Brennan, Hopewell, 
Mercer County, N. J., related to me as cousin, subject to such 
future disposal of the benefit among my dependents as I may here- 
after direct, in compliance with the laws of the order. Iam tem- 
perate in my habits, and have no injury or disease which will tend 
to shorten my life. Am now in good heaith, and able to gain a 
livelihood. I do hereby consent and agree that any untrue or fraud- 
ulent statement made above, or to the medical examiner, or any 
concealment of facts by me in this application, or any suspension or 
expulsion from, or voluntarily severing my connection with, the 
order, shall forfeit the rights of myself and my family or dependents, 
to all benefits and privileges therein.” The only one of the fore- 
going statements which it is asserted was either untrue or fraud- 
ulent is the one in which it is stated that Brennan was related to 
Britton as cousin. But conceding, as it must be, that that state- 
ment was untrue, and that it was made knowing it to be untrue, the 
question which this condition of fact raises isthis: Did that state- 
ment have the the least effect in influencing or inducing the de- 
fendant into doing something to its harm or injury which it would 
not have done if no such statement had been made? It is clear, I 
think, that it cannot be considered a warranty. There is nothing 
in the constitution or by-laws which would warrant the court in so 
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‘construing it. It has been held where an applicant for admis. 
sion to membership in a similar corporation made representa- 
tions concerning the condition of his health which were untrue, but 
which he supposed to be true when he made them, that they did 
not constitute warranties, nor preclude his beneficiary from recoy- 
ering on the contract: Society vs. Winthrop, 85 IIL, 537. The 
only possible misleading effect which the statement in question 
could have had was to produce the belief that Brennan was qual- 
ified to become Britton’s beneficiary when in fact he was not. But 
of this, it appears, the defendant’s officers were informed by other 
statements contained in Britton’s application. When Britton was 
admitted to membership, the defendant’s benefit fund could only 
be paid to the family of a deceased member or those dependent 
on him. So its constitution expressly declared. The word 
“family,” as used in this part of the constitution, was mani- 
festly used as the synonym of “widow and children.” To give 
it broader meaning would put this provision of the ‘consti- 
tution in conflict with the statute under which the defendant was 
organized, and thus render this part of the constitution invalid. 
That should not be done if a construction can be fairly adopted 
which will bring the constitution in harmony with the statute. 
After the statute of 1882 took effect, the defendant had authority 
to establish a fund for the benefit of other persons than the widows 
and orphans of deceased members, and persons dependent on de- 
ceased members. It might have established a fund, not only for 
the benefit of the widows and orphans of deceased members and 
persons dependent on deceased members, but also for the benefit 
of the relatives of deceased members other than widows and 
orphans ; but, so far as appears, it never attempted to exercise such 
additional power. Until it shall have put in exercise such addition- 
al power, and establish a fund for the benefit of other relatives of 
deceased members than widows and orphans, no person, who is not 
in position to claim as the widow or child of a deceased member, 
can successfully aasert a right to any part ofits benefit fund: Legion 
of Honor vs. Perry, 140 Mass., 580-592. 

Britton’s application stated that he resided at Jersey City, and 
that Brennan resided at Hopewell, Mercer County; so that the ap- 
plication gave the defendant’s officers notice, on its face, that 
Brennan was not a member of Britton’s family, but that they re 
sided at different places, a long distance apart The application 
did not represent that Brennan was dependent on Britton. It said 





1891.] Britton vs. Supreme Council of the Royal Arcanum. 665 


nothing on that subject. All it said was that he was Britton’s 
cousin, but this did not qualify him to become Britton’s beneficiary. 
He could not be Britton’s beneficiary except he was dependent on 
him. And just in this connection it is proper to state that it 
appeared from Britton’s examination before the defendant’s medi- 
cal examiner, which was annexed to his application and formed 
part of it, that he had three relatives nearer in blood than a 
cousin, namely, a mother and two brothers. Britton was not re- 
quired, either by the defendant’s constitution or its by-laws, to 
make any representation showing that the person he selected was 
competent to become his beneficiary. He made none in fact. His 
statement that Brennan was his cousin shows, or tends to show, 
that Brennan was qualified to become his beneficiary; but that 
statement, when considered in connection with others made at the 
same time, made it entirely plain that he was not. The question 
whether Brennan possessed the qualifications necessary to enable 
him to become Britton’s beneficiary or not was so entirely aside 
from the question whether Britton should be admitted to member- 
ship or not that it is almost certain that during the time the last 
question was under consideration the first never suggested itself 
to the mind of Britton, nor to the minds of the officers with whom 
he dealt. Whether the person designated by a member on his 
admission as his beneficiary is qualified or not, is a question which 
is wholly unimportant and immaterial to the defendant. The de- 
signation then made will only continue in- force so long as the 
member chooses to let it stand. He has a right to change his 
beneficiary as often as his will changes. The only limitation upon 
his power in that regard is that he cannot make a designation 
which will divert that part of the fund, payable on his death, from 
its appointed channel. And whether he designates a qualified or 
incompetent person can have no effect whatever in either increasing 
or diminishing the defendant's liability. The sum which it must pay 
on the death of a member is fixed by its contract, as well as the 
person or persons to whom it must be paid. In no case can the 
defendant be required to pay until the certificate issued by it has 
been surrendered or declared invalid. Britton udoubtedly told a 
falsehood when he said Brennan was his cousin, but his falsehood 
did the defendant no harm. A falsehood or fraud that does not 
result in legal injury can neither be made the foundation of an 
action nor the ground of a defense. Nothing has been shown 
which entitles the defendant to the surrender of its certificate, on 
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the ground that it was fraudulently obtained, and its crogs-bil] 
must therefore be dismissed, with costs to the complainant. 
Another defense is set up. The defendant insists that, by the 
terms of its contract, it is under no duty to recognize any person 
as the beneficiary of a deceased member except the one designated 
by him, and that, if the person which he has designated happens 
to be disqualified, it is not liable to anybody, but that, in such a 
state of circumstances, the sum which would have been payable on 
the death of the member to his beneficiary, had he designated a 
person competent to take, lapses and sinks into the widows’ and 
orphans’ benefit fund. This defense is based on that provision of 
the constitution which declares that one of the objects of the de- 
fendant is to establish a widows’ and orphans’ benetit fund from 
which, on the death of a member, there shall be paid a certain sum 
to his family or those dependent on him, as he may direct. The 
argument is that, as the contract says that that part of the fund 
payable on the death of a member shall be paid as he may have 
directed, it necessarily follows that if a member dies without hay- 
ing exercised his right of direction, or if he has given a direction 
which he had no authority to give, nothing can be paid. The 
claim is that the right of a beneficiary to take depends on the 
fact that the power of appointment vested in a member has been 
exercised in his favor, and that if he cannot show such an appoint- 
ment he is without right. But this view manifestly overlooks 
another very material part of the contract. One of the defendant's 
by-laws, it will be remembered, ordains, in substance, that if the 
beneficiary appointed by a member dies in the life-time of the 
member, and the member shall subsequently make no other or 
further disposition of that part of the benefit fund payable on his 
death, it shall, on his death, be paid to his legal heirs dependent on 
him; and that if there be no person entitled to receive it, according 
to the laws of the order, it shall revert to the widows’ and orphans’ 
benefit fund. If we look, then, at the whole contract, and construe 
it in the light of all its provisions, it would seem to be clear that 
there can be no lapse or reverter, except a member dies without 
leaving an heir dependent on him. This is the construction which 
similar contracts have already received. In the case of Legion of 
Honor vs. Perry, supra, the Supreme Court of Massachusetts said, 
(140 Mass., 589). “The statute under which the plaintiff [corpor- 
ation] is organized [the defendant in this case is organized under 
the same statute] gives it authority to provide for the widow 


, 
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orphans, or other dependents upon the deceased members, and 
provides that such fund shall not be liable to attachment. The 
classes of persons to be benefited are designated, and the corpor- 
ation has no authority to create a fund for other persons than of 
the classes named. The corporation has power to raise a fund 
payable to one of the classes named in the statute, to set it apart 
to await the death of the member, and then to pay it over to 
the person or persons of the class named in the statute, selected 
and appointed by the member during his life, and ifno one is so 
selected it is still payable to one of the classes named.” The Ap- 
pellate Court of the First District of Illinois, in enforcing a contract 
made by the defendant in this case, containing substantially the 
same terms found in the contract now in suit, said, after adopting 
the view which has just been quoted from the opinion in Legion of 
Honor vs. Perry, that, where the beneficiaries are prescribed by law, 
it is an evasion of its policy and a violation of its letter to say that 
where a member has named a person not within the class to be 
benefited, and the corporation has issued the certificate to such 
person, such acts shall deprive the proper person or class of per- 
sons of all right to or interest in the fund. Park vs. Welch, (Ill. 
App.) not reported. These decisions settle the construction which 
should be given to that part of the contract which is put in contest 
in this case, and they settle it in strict accord with the purpose 
which the legislature had in view in authorizing the formation of 
such corporations as the defendant. The legislative purpose is 
clear. It was to provide a way by which men of small means might 
combine together to accumulate a fund for the benefit of those who © 
should, as each dropped out by death, be dependent on him for 
food, raiment, and shelter, and from which his dependents should, 
on his death, receive a certain fixed sum. Soit would seem to be 
entirely clear that the complainant’s case falls directly within both 
the terms of the contract on which her action is founded and the 
purpose of the statute from which the defendant derives its cor- 
porate life and power. She is one of the next of kin of a deceased 
member of the defendant corporation. She is also his heir by 
force of our statutes regulating descents, but not according to the 
canons of the common law: ‘Taylor vs. Bray, 32 N. J. Law, 182, on 
error, 36 N. J. Law, 415. But the phrase “legal heirs,” as used in 
the defendant’s by-laws, directing that in case a member shall have 
_ made no disposition of the benefit payable on his death, his benefit 
shall, on his death, be paid to his legal heirs dependent on him, is 
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obviously used as the equivalent of “ next of kin,” or perhaps, in a 
still broader sense, meaning “ dependents ” as well as “ next of kin,” 
That it is used in a sense broader than that which its words, under- 
stood in a technical sense, import, is placed beyond doubt when it 
is remembered that the fund from which the benefit is payable was 
established for the benefit of the widows and orphans of deceased 
members and persons dependent on deceased members. If in this 
case the deceased member had left no person who would have been 
entitled to succeed to his land as heir, but had left a widow, I do 
not think it could have been successfully contended that that part 
of the benefit fund payable on his death had lapsed because his 
widow was not his heir, and could not, therefore, take it. It would 
be impossible for any court so to adjudge without first declaring, 
as a matter of law, that it was within the power of a corporation, 
organized to establish a fund for the benefit of the widows of its 
deceased members, so to frame its by-laws as to cut of the rights 
of the very class of persons for whose benefits it was organized, 
and thus defeat the fundamental object of its organization. The 
complainant was not only one of the next of kin of a deceased 
member, but his dependent. She was the only person who was de- 
pendent on him at the time of his death. He left neither widow 
nor child, and the only dependent on him at the time of his death, 
or to whose support he contributed during his life, was the com- 
plainant. The proofs on this part of the case ure full and free from 
dispute. The complainant’s right, therefore, to the fund for which 
she sues, is, in my judgment, clear. 

Has this court power to enforce the complainant’s right? She 
has no remedy at law. The defendant made no promise to her. 
Brennan holds Britton’s certificate of membership, and refuses to 
surrender it. According to the terms of the contract, the defend- 
ant is not required to pay until this certificate is surrendered. This 
provision of its by-laws is reasonable and necessary. It was adopt- 
ed to prevent the loss or waste of any part of its benefit fund in 
litigation in resisting illegal claims. The complainant, to put her- 
self in a position where she will be entitled to the payment of the 
money in question, must first procure a judicial sentence either 
compelling or declaring it worthless in hishands. Such a sentence 
can only be pronounced by a court of equity. The case comes, 
therefore, directly within that regulation of judicial power which 
declares that where there is civil wrong there ought to be a rem- 
edy, and, if the law gives none, equity shall take jurisdiction m 
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order that what is right may be done. The complainant is not en- 
titled to interest. The money she is seeking to recover is not pay- 
able until Britton’s certificate of membership has been surren- 
dered. The defendant has offered to pay on the surrender of 
the certificate, but Brennan, by refusing to surrender it, has kept 
affairs in such a condition that the defendant could not pay with 
safety. No claim for the interest, which has been lost by Brennan’s 
conduct, is made against him by the bill, and the question, there- 
fore, whether he is liable for it or not, is not in the case. 

The complainant is entitled to a decree declaring that that part 
of the certificate issued to Britton which promises that payment 
shall be made to Brennan is void, and directing Brennan forth- 
with to surrender the certificate for cancellation; and also declaring 
that the complainant is entitled to the $3,000 which became pay- 
able on her son’s death, and directing that the defendant corpor- 
ation shall, within ten days after service of a copy of the decree, 
pay that sum to the complainant. The decree will be made with- 
out costs as against the defendant corporation, but with costs as 
against Brennan. 





MISCELLANY. 


Cases to which an insurance company is party, which are not 
actions on policies, but which relate to matters outside of insur- 
ance; as jurisdiction, injunction, mandamus, the relations of 
statute laws to corporations, ete., where the principles and prac- 
tice of insurance, as such, are not specifically involved ; and 
other cases of incidental interest to underwriters. These 
sketches are given merely as chapters of current information, 
and are not intended as digests, nor for citation. 


Liaapitity oF Directors. 


Greene vs. Walton, in the New York Supreme Court, general 
term, third department, February 4, 1891. Here the New York 
law of 1875, c. 267, § 8, provides that “thedirectors * * * of any 
society or corporation organized under the provisions of this act 
* * * shall be jointly or severally liable for all debts due from 
said society or corporation, contracted while they are trustees,” 
etc. A policy issued by a society incorporated under this act pro- 
vided that “the directors of this society, either individually or as 
a body, shall not assume any liabilities personally by reason of the 
issuance of this certificate.” It was held that the foregoing statute 
formed a part of the charter of said society, and that said provision 
of such policy, being repugnant thereto, was void. But Judge 
Learned dissented. 


CoNSTRUCTION OF STATUTES. 


The laws of Wisconsin, 1879, c. 204, § 1, provide that “the secret, 
beneficiary, charitable, and benevolent orders of Free Masons, Odd- 
Fellows, Knights of Pythias [naming several], are hereby declared 
not to be life insurance companies, in the sense and meaning of 
the general laws of this state relating to life insurance and life 
insurance companies, and such societies, orders, and associations 
are, and shall hereafter be, exempt from the provisions of said gen- 
eral laws.” By various amendmcnts the provisions of the act 
were extended to other societies. Laws 1883, c. 94, added to the 
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section, “and no other societies are hereby declared to be exempt.” 
It was held by the Superior Court of Wisconsin, December 3, 1889, 
in State vs. Whitmore that this section exempts an Odd-Fellows 
association, duly incorporated under the laws of another state, for 
the purpose of fraternal benevolent insurance, upon the co-opera- 
tive or assessment plan, among the members of the Independent 
Order of Odd-Fellows, though it was not named in that act or any 
amendment thereto. 


“ Dorne Busrnsss,” Derinep. 


There were two cases in the Civil District Court for the Parish 
of New Orleans; one the State of Louisiana vs. New England 
Mut. Life, et. al., and the other the City of New Orleans vs. same. 
The case was heard in Jan., 1890, and the point decided was that 
under the law of Louisiana, a foreign insurance company or an 
insurance company incorporated under the laws of another state, 
is considered as doing businessin that state, when it has appointed 
an agent in the manner and form required by the laws of Louisiana, 
and that agent solicits risks, has an office, issues policies, and 
represents the company generally. 


ResponsiBitiry oF Water CoMPANIEs. 


The Kentucky Court of Appeals decided two interesting cases 
in December, 1889. One the Paducah Lumber Co. vs. the Pad- 
ucah Water Supply Co., in which it was held that where the con- 
tract of a water company with a city declares that it is made for 
the benefit of the inhabitants, and, inter alia, for the protection of 
private property against destruction by fire, the owner of property 
which is taxed for water-rent, and is destroyed by fire through the 
company’s failure to supply a sufficient quantity of water to ex- 
tinguish the same, may, in his own name, sue the company on its 
contract with the city, under Civil Code Ky. § 18, which requires 
that every action must be prosecuted in the name of the real party 
in interest. 


As the contract contemplates a supply of water sufficient to 
usually extinguish fire before serious injury ensues, and as the only 
exemption from liability contained therein is for damages occa- 
sioned in the exercise of due diligence, while repairing or extending 
the works on notice, the necessary inference is that the company 
would be liable for damages resulting from its failure to so furnish 
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water sufficient to extinguish fires, in the absence of such excuge. 

The provisions of the contract authorizing the city to rescind it 
for failure of the company to furnish an adequate supply for five 
months, and that the rents should cease in case the water supply 
was cut off more than five days, do not release the company from 
liability for its non-performance while the contract is in force. 
The destruction of plaintiff’s property by fire is such a proximate 
result of the company’s negligence in failing to supply a sufticient 
quantity of water as entitles him toa recovery. This was decided 
Dec. 5, 1889. 

The other case in the same court, Dec. 10, of the same year, was 
Duncan, et. al., vs. Owensboro Water Co., where it was held— 
First. That the agreement of the water company was for the benefit 
of the property owner in the city, as well as for the benefit of the 
city proper ; and, as the consideration for the contract was paid 
by the property owner in the way of taxes, he had the right of 
action against the water company for the injury sustained by him 
by reason of the neglect of the company to furnish water for the 
extinguishment of the fire, by which the owner’s property was de- 
stroyed. Second. That by the terms of the agreement the water 
company agreed to furnish the fire department a sufficient quantity 
of water, and of certain pressure, with which to extinguish fires 
occuring in the city ; the calculation being that the water thus to 
be furnished would be sufficient, if used in time, to extinguish any 
fire that might occur ; and, this being the purpose of the agree- 
ment, it was certainly contemplated that the water company 
should be responsible to the injured party by reason of any neglect 
of duty in this behalf, to the extent that he might be injured 
thereby. Third. That the burning of the owner's property by 
reason of the water company’s neglect to furnish the water, as 
agreed, was the proximate cause of the fire, and entitled the owner 
to recover its value from the water company. Fourth. The fact 
as to whether such negligence existed, and the owner’s property 
was consnmed by reason thereof, should be determined by jury. 
Fifth. The fact that the water company would be subjected to fine 
‘by indictment for a willful or simple neglect of duty did not ex- 
onerate it from civil liability to the injured party. The case of the 
Paducah Water Co., in all its essential particulars, is similar to this, 
and the principles herein set forth will control here. 





